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Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 
Effective as of September 29, 2023, Harrow Health, Inc. (the “Company”) changed its corporate name to Harrow, Inc. (the “Name Change”) pursuant to a certificate of amendment to the Company’s amended and restated certificate of incorporation filed with the Secretary of State of the State of Delaware. On the effective date of the Name Change, the Company also amended and restated its bylaws (the “Amended and Restated Bylaws”) solely to reflect the Name Change.
 
The Name Change was previously approved by the Board of Directors of the Company. Under the Delaware General Corporation Law, the Company’s stockholders were not required to approve the Name Change. The Name Change does not affect the rights of the Company’s stockholders.
 
Copies of the Amended and Restated Certificate of Incorporation, as amended, and the Amended and Restated Bylaws are filed as Exhibit 3.1 and Exhibit 3.2, respectively, to this Current Report on Form 8-K and are incorporated herein by reference.
 
The press release announcing the Name Change is being furnished as Exhibit 99.1 to this Current Report on Form 8-K.
 
Item 9.01 Financial Statements and Exhibits.
 
(d)       Exhibits
 
	No.
	 
	Description

	 
	 
	 

	3.1
	 
	Amended and Restated Certificate of Incorporation, as amended

	 
	 
	 

	3.2
	 
	Amended and Restated Bylaws

	 
	 
	 

	99.1
	 
	Press Release issued on September 29, 2023

	 
	 
	 

	104
	 
	Cover Page Interactive Data File (embedded within the Inline XBRL document)


 
	 


	 


 
SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.
 
	 
	HARROW, INC.
(formerly known as Harrow Health, Inc.)

	 
	 
	 

	Dated: September 29, 2023
	By: 
	/s/ Andrew R. Boll

	 
	 
	Andrew R. Boll

	 
	 
	Chief Financial Officer
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Exhibit 3.2
 
AMENDED AND RESTATED BYLAWS
OF
HARROW, INC.
 
a Delaware corporation
 
 
 
ARTICLE 1
 
OFFICES
 
Section 1.1 Registered Office.
 
The registered office of the Corporation in the State of Delaware shall be set forth in the Certificate of Incorporation of the Corporation.
 
Section 1.2 Other Offices.
 
The Corporation may also have offices at such other places, either within or without the State of Delaware, as the Board of Directors may from time to time determine or the business of the Corporation may require.
 
ARTICLE 2
 
STOCKHOLDERS’ MEETINGS
 
Section 2.1 Place of Meetings.
 
(a) Meetings of stockholders may be held at such place, either within or without the State of Delaware, as may be designated by or in the manner provided in these Bylaws or, if not so designated, as determined by the Board of Directors. The Board of Directors may, in its sole discretion, determine that the meeting shall not be held at any place, but may instead be held solely by means of remote communication as authorized by paragraph (b) of this Section 2.1.
 
(b) If authorized by the Board of Directors in its sole discretion, and subject to such guidelines and procedures as the Board of Directors may adopt, stockholders and proxyholders not physically present at a meeting of stockholders may, by means of remote communication:
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(1) Participate in a meeting of stockholders; and
 
(2) Be deemed present in person and vote at a meeting of stockholders whether such meeting is to be held at a designated place or solely by means of remote communication, provided that (A) the Corporation shall implement reasonable measures to verify that each person deemed present and permitted to vote at the meeting by means of remote communication is a stockholder or proxyholder, (B) the Corporation shall implement reasonable measures to provide such stockholders and proxyholders a reasonable opportunity to participate in the meeting and to vote on matters submitted to the stockholders, including an opportunity to read or hear the proceedings of the meeting substantially concurrently with such proceedings, and (C) if any stockholder or proxyholder votes or takes other action at the meeting by means of remote communication, a record of such vote or other action shall be maintained by the Corporation.
 
(c) For purposes of these Bylaws, “remote communication” shall include (1) telephone or other voice communications and (2) electronic mail or other form of written or visual electronic communications satisfying the requirements of Section 2.11(b).
 
Section 2.2 Annual Meetings.
 
The annual meetings of the stockholders of the Corporation, for the purpose of election of directors and for such other business as may lawfully come before it, shall be held on such date and at such time as may be designated from time to time by the Board of Directors.
 
Section 2.3 Special Meetings.
 
Special meetings of the stockholders of the Corporation may be called, for any purpose or purposes, by the Chairman of the Board or the President or the Board of Directors at any time. Only such business shall be brought before a special meeting of stockholders as shall have been specified in the notice of such meeting.
 
Section 2.4 Notice of Meetings.
 
(a) Except as otherwise provided by law or the Certificate of Incorporation, written notice of each meeting of stockholders, specifying the place, if any, date and hour and purpose or purposes of the meeting, and the means of remote communication, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such meeting, and the record date for determining the stockholders entitled to vote at the meeting, if such date is different from the record date for determining stockholders entitled to notice of the meeting, shall be given not less than 10 nor more than 60 days before the date of the meeting to each stockholder entitled to vote thereat, directed to his address as it appears upon the books of the Corporation; except that where the matter to be acted on is a merger or consolidation of the Corporation or a sale, lease or exchange of all or substantially all of its assets, such notice shall be given not less than 20 nor more than 60 days prior to such meeting. If the Board of Directors fixes a date for determining the stockholders entitled to notice of a meeting of stockholders, such date shall also be the record date for determining the stockholders entitled to vote at such meeting, unless the Board of Directors determines, at the time it fixes such record date, that a later date on or before the date of the meeting shall be the date for making such determination.
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(b) If at any meeting action is proposed to be taken which, if taken, would entitle stockholders fulfilling the requirements of Section 262(d) of the Delaware General Corporation Law to an appraisal of the fair value of their shares, the notice of such meeting shall contain a statement of that purpose and to that effect and shall be accompanied by a copy of that statutory section.
 
(c) When a meeting is adjourned to another time or place, notice need not be given of the adjourned meeting if the time, place, if any, thereof, and the means of remote communication, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such adjourned meeting, are announced at the meeting at which the adjournment is taken unless the adjournment is for more than thirty days, or unless after the adjournment a new record date is fixed for the adjourned meeting, in which event a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting; provided, however, that the Board of Directors may fix a new record date for determination of stockholders entitled to vote at the adjourned meeting, and in such case shall also fix as the record date for stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote at the adjourned meeting.
 
(d) Notice of the time, place and purpose of any meeting of stockholders may be waived in writing, either before or after such meeting, and, to the extent permitted by law, will be waived by any stockholder by his attendance thereat, in person or by proxy. Any stockholder so waiving notice of such meeting shall be bound by the proceedings of any such meeting in all respects as if due notice thereof had been given.
 
(e) Without limiting the manner by which notice otherwise may be given effectively to stockholders, any notice to stockholders given by the Corporation under any provision of Delaware General Corporation Law, the Certificate of Incorporation, or these Bylaws shall be effective if given by a form of electronic transmission consented to by the stockholder to whom the notice is given. Any such consent shall be revocable by the stockholder by written notice to the Corporation. Any such consent shall be deemed revoked if (i) the Corporation is unable to deliver by electronic transmission two consecutive notices given by the Corporation in accordance with such consent, and (ii) such inability becomes known to the Secretary or an Assistant Secretary of the Corporation or to the transfer agent or other person responsible for the giving of notice; provided, however, the inadvertent failure to treat such inability as a revocation shall not invalidate any meeting or other action. Notice given pursuant to this subparagraph (e) shall be deemed given: (1) if by facsimile telecommunication, when directed to a number at which the stockholder has consented to receive notice; (2) if by electronic mail, when directed to an electronic mail address at which the stockholder has consented to receive notice; (3) if by a posting on an electronic network together with separate notice to the stockholder of such specific posting, upon the later of (A) such posting and (B) the giving of such separate notice; and (4) if by any other form of electronic transmission, when directed to the stockholder. An affidavit of the Secretary or an Assistant Secretary or of the transfer agent or other agent of the Corporation that the notice has been given by a form of electronic transmission shall, in the absence of fraud, be prima facie evidence of the facts stated therein. For purposes of these Bylaws, “electronic transmission” means any form of communication, not directly involving the physical transmission of paper, that creates a record that may be retained, retrieved and reviewed by a recipient thereof, and that may be directly reproduced in paper form by such a recipient through an automated process.
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Section 2.5 Quorum and Voting.
 
(a) At all meetings of stockholders except where otherwise provided by law, the Certificate of Incorporation or these Bylaws, the presence, in person or by proxy duly authorized, of the holders of a majority of the outstanding shares of stock entitled to vote shall constitute a quorum for the transaction of business. Shares, the voting of which at said meeting have been enjoined, or which for any reason cannot be lawfully voted at such meeting, shall not be counted to determine a quorum at said meeting. In the absence of a quorum, any meeting of stockholders may be adjourned, from time to time, by vote of the holders of a majority of the shares represented thereat, but no other business shall be transacted at such meeting. At such adjourned meeting at which a quorum is present or represented, any business may be transacted which might have been transacted at the original meeting. The stockholders present at a duly called or convened meeting at which a quorum is present may continue to transact business until adjournment, notwithstanding the withdrawal of enough stockholders to leave less than a quorum.
 
(b) Except as otherwise provided by law, the Certificate of Incorporation or these Bylaws, all action taken by the holders of a majority of the votes cast on a matter affirmatively or negatively shall be valid and binding upon the Corporation. For purposes of these Bylaws, a share present at a meeting, but for which there is an abstention or as to which a stockholder gives no authority or direction as to a particular proposal or director nominee, shall be counted as present for the purpose of establishing a quorum but shall not be counted as a vote cast.
 
(c) Where a separate vote by a class or classes is required, a majority of the outstanding shares of such class or classes present in person or represented by proxy shall constitute a quorum entitled to take action with respect to that vote on that matter, and the affirmative vote of the majority of votes cast of such class or classes present in person or represented by proxy at the meeting shall be the act of such class.
 
Section 2.6 Voting Rights.
 
(a) Except as otherwise provided by law, only persons in whose names shares entitled to vote stand on the stock records of the Corporation on the record date for determining the stockholders entitled to vote at said meeting shall be entitled to vote at such meeting. Shares standing in the names of two or more persons shall be voted or represented in accordance with the determination of the majority of such persons, or, if only one of such persons is present in person or represented by proxy, such person shall have the right to vote such shares and such shares shall be deemed to be represented for the purpose of determining a quorum.
 
(b) Every person entitled to vote or to execute consents shall have the right to do so either in person or by an agent or agents authorized by a written proxy executed by such person or his duly authorized agent, which proxy shall be filed with the Secretary of the Corporation at or before the meeting at which it is to be used. Said proxy so appointed need not be a stockholder. No proxy shall be voted on after three (3) years from its date unless the proxy provides for a longer period. Unless and until voted, every proxy shall be revocable at the pleasure of the person who executed it or of his legal representatives or assigns, except in those cases where an irrevocable proxy permitted by statute has been given.
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(c) Without limiting the manner in which a stockholder may authorize another person or persons to act for him as proxy pursuant to subsection (b) of this section, the following shall constitute a valid means by which a stockholder may grant such authority:
 
(1) A stockholder may execute a writing authorizing another person or persons to act for him as proxy. Execution may be accomplished by the stockholder or his authorized officer, director, employee or agent signing such writing or causing his or her signature to be affixed to such writing by any reasonable means including, but not limited to, by facsimile signature.
 
(2) A stockholder may authorize another person or persons to act for him as proxy by transmitting or authorizing the transmission of an electronic transmission to the person who will be the holder of the proxy or to a proxy solicitation firm, proxy support service organization or like agent duly authorized by the person who will be the holder of the proxy to receive such transmission, provided that any such transmission must either set forth or be submitted with information from which it can be determined that the transmission was authorized by the stockholder. Such authorization can be established by the signature of the stockholder on the proxy, either in writing or by a signature stamp or facsimile signature, or by a number or symbol from which the identity of the stockholder can be determined, or by any other procedure deemed appropriate by the inspectors or other persons making the determination as to due authorization. If it is determined that such transmissions are valid, the inspectors or, if there are no inspectors, such other persons making that determination shall specify the information upon which they relied.
 
(d) Any copy, facsimile telecommunication or other reliable reproduction of the writing or transmission created pursuant to subsection (c) of this section may be substituted or used in lieu of the original writing or transmission for any and all purposes for which the original writing or transmission could be used, provided that such copy, facsimile telecommunication or other reproduction shall be a complete reproduction of the entire original writing or transmission.
 
Section 2.7 Voting Procedures and Inspectors of Elections.
 
(a) The Corporation shall, in advance of any meeting of stockholders, appoint one or more inspectors to act at the meeting and make a written report thereof. The Corporation may designate one or more persons as alternate inspectors to replace any inspector who fails to act. If no inspector or alternate is able to act at a meeting of stockholders, the person presiding at the meeting shall appoint one or more inspectors to act at the meeting. Each inspector, before entering upon the discharge of his duties, shall take and sign an oath faithfully to execute the duties of inspector with strict impartiality and according to the best of his ability.
 
(b) The inspectors shall (i) ascertain the number of shares outstanding and the voting power of each, (ii) determine the shares represented at a meeting and the validity of proxies and ballots, (iii) count all votes and ballots, (iv) determine and retain for a reasonable period a record of the disposition of any challenges made to any determination by the inspectors, and (v) certify their determination of the number of shares represented at the meeting and their count of all votes and ballots. The inspectors may appoint or retain other persons or entities to assist the inspectors in the performance of the duties of the inspectors.
 
	 
	5
	 


 
 
(c) The date and time of the opening and the closing of the polls for each matter upon which the stockholders will vote at a meeting shall be announced at the meeting. No ballot, proxies or votes, nor any revocations thereof or changes thereto, shall be accepted by the inspectors after the closing of the polls unless the Court of Chancery shall determine otherwise upon application by a stockholder.
 
(d) In determining the validity and counting of proxies and ballots, the inspectors shall be limited to an examination of the proxies, any envelopes submitted with those proxies, any information provided in accordance with Sections 211(e) or 212(c)(2) of the Delaware General Corporation Law, or any information provided pursuant to Section 211(a)(2)(B)(i) or (iii) thereof, ballots and the regular books and records of the Corporation, except that the inspectors may consider other reliable information for the limited purpose of reconciling proxies and ballots submitted by or on behalf of banks, brokers, their nominees or similar persons which represent more votes than the holder of a proxy is authorized by the record owner to cast or more votes than the stockholder holds of record. If the inspectors consider other reliable information for the limited purpose permitted herein, the inspectors at the time they make their certification pursuant to subsection (b)(v) of this section shall specify the precise information considered by them including the person or persons from whom they obtained the information, when the information was obtained, the means by which the information was obtained and the basis for the inspectors’ belief that such information is accurate and reliable.
 
Section 2.8 List of Stockholders.
 
The officer who has charge of the stock ledger of the Corporation shall prepare and make, at least ten days before every meeting of stockholders, a complete list of the stockholders entitled to vote at said meeting, arranged in alphabetical order, showing the address of and the number of shares registered in the name of each stockholder. The Corporation need not include electronic mail addresses or other electronic contact information on such list. Such list shall be open to the examination of any stockholder for any purpose germane to the meeting for a period of at least 10 days prior to the meeting: (i) on a reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the notice of the meeting, or (ii) during ordinary business hours at the principal place of business of the Corporation. In the event that the Corporation determines to make the list available on an electronic network, the Corporation may take reasonable steps to ensure that such information is available only to stockholders of the Corporation. If the meeting is to be held at a place, then the list shall be produced and kept at the time and place of the meeting during the whole time thereof, and may be inspected by any stockholder who is present. If the meeting is to be held solely by means of remote communication, then the list shall also be open to the examination of any stockholder during the whole time of the meeting on a reasonably accessible electronic network, and the information required to access such list shall be provided with the notice of the meeting.
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Section 2.9 Stockholder Proposals at Annual Meetings.
 
At an annual meeting of the stockholders, only such business shall be conducted as shall have been properly brought before the meeting. To be properly brought before an annual meeting, business must be (i) specified in the notice of meeting (or any supplement thereto) given by or at the direction of the Board of Directors, (ii) otherwise properly brought before the meeting by or at the direction of the Board of Directors, or (iii) otherwise properly brought before the meeting by a stockholder who complies with the procedures set forth in this Section 2.9. The foregoing clause (iii) shall be the exclusive means for a stockholder to propose business (other than business included in the Corporation’s proxy materials pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”)) at an annual meeting of stockholders.
 
In addition to any other applicable requirements for business to be properly brought before an annual meeting by a stockholder, whether or not the stockholder is seeking to have a proposal included in the Corporation’s proxy statement or information statement under Rule 14a-8 under the Exchange Act, the stockholder must have given timely notice thereof in writing to the Secretary of the Corporation. To be timely, in the case of a stockholder seeking to have a proposal included in the Corporation’s proxy statement or information statement, a stockholder’s notice must be delivered to the Secretary at the Corporation’s principal executive offices not less than 120 days or more than 180 days prior to the first anniversary of the date on which the Corporation first mailed its proxy materials (or, in the absence of proxy materials, its notice of meeting) for the previous year’s annual meeting of stockholders. However, if the Corporation did not hold an annual meeting the previous year, or if the date of the annual meeting is advanced more than 30 days prior to or delayed by more than 30 days after the anniversary of the preceding year’s annual meeting, then to be timely, notice by the stockholder must be delivered to the Secretary at the Corporation’s principal executive offices not later than the close of business on the later of (i) the 90th day prior to such annual meeting or (ii) the 15th day following the day on which public announcement of the date of such meeting is first made. If the stockholder is not seeking inclusion of the proposal in the Corporation’s proxy statement or information statement, timely notice consists of a stockholder’s notice delivered to or mailed and received at the principal executive offices of the Corporation not less than 90 days prior to the date of the annual meeting. In no event shall any adjournment or postponement of an annual meeting or the announcement thereof commence a new time period for the giving of a stockholder’s notice as described above. Other than with respect to stockholder proposals relating to director nomination(s), which requirements are set forth in Section 2.10 below, a stockholder’s notice to the Secretary shall set forth as to each matter the stockholder proposes to bring before the annual meeting (i) a brief description of the business desired to be brought before the annual meeting and the reasons for conducting such business at the annual meeting, (ii) the name and record address of the stockholder proposing such business, (iii) the class and number of shares of the Corporation which are beneficially owned by the stockholder, (iv) any material interest of the stockholder in such business, (v) as to the stockholder giving the notice and any Stockholder Associated Person (as defined below) or any member of such stockholder’s immediate family sharing the same household, whether and the extent to which any hedging or other transaction or series of transactions has been entered into by or on behalf of, or any other agreement, arrangement or understanding (including, but not limited to, any short position or any borrowing or lending of shares of stock) has been made, the effect or intent of which is to mitigate loss or increase profit to or manage the risk or benefit of stock price changes for, or to increase or decrease the voting power of, such stockholder, such Stockholder Associated Person or family member with respect to any share of stock of the Corporation (each, a “Relevant Hedge Transaction”), and (vi) as to the stockholder giving the notice and any Stockholder Associated Person or any member of such stockholder’s immediate family sharing the same household, to the extent not set forth pursuant to the immediately preceding clause, (a) whether and the extent to which such stockholder, Stockholder Associated Person or family member has direct or indirect beneficial ownership of any option, warrant, convertible security, stock appreciation right, or similar right with an exercise or conversion privilege or a settlement payment or mechanism at a price related to any class or series of shares of the Corporation, whether or not such instrument or right shall be subject to settlement in the underlying class or series of capital stock of the Corporation or otherwise, or any other direct or indirect opportunity to profit or share in any profit derived from any increase or decrease in the value of shares of the Corporation (a “Derivative Instrument”), (b) any rights to dividends on the shares of the Corporation owned beneficially by such stockholder, Stockholder Associated Person or family member that are separated or separable from the underlying shares of the Corporation, (c) any proportionate interest in shares of the Corporation or Derivative Instruments held, directly or indirectly, by a general or limited partnership in which such stockholder, Stockholder Associated Person or family member is a general partner or, directly or indirectly, beneficially owns an interest in a general partner and (d) any performance-related fees (other than an asset-based fee) that such stockholder, Stockholder Associated Person or family member is entitled to based on any increase or decrease in the value of shares of the Corporation or Derivative Instruments, if any, as of the date of such notice (which information shall be supplemented by such stockholder and beneficial owner, if any, not later than 10 days after the record date for the meeting to disclose such ownership as of the record date).
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For purposes of this Section 2.9 and Section 2.10, “Stockholder Associated Person” of any stockholder shall mean (i) any person controlling or controlled by, directly or indirectly, or acting in concert with, such stockholder, (ii) any beneficial owner of shares of stock of the Corporation owned of record or beneficially by such stockholder and (iii) any person controlling, controlled by or under common control with such Stockholder Associated Person.
 
Notwithstanding anything in the Bylaws to the contrary, no business shall be conducted at the annual meeting except in accordance with the procedures set forth in Section 2.1 and this Section 2.9, provided, however, that nothing in this Section 2.9 shall be deemed to preclude discussion by any stockholder of any business properly brought before the annual meeting in accordance with said procedure.
 
The chairman of an annual meeting shall, if the facts warrant, determine and declare to the meeting that business was not properly brought before the meeting in accordance with the provisions of Section 2.1 and this Section 2.9, and if he should so determine he shall so declare to the meeting, and any such business not properly brought before the meeting shall not be transacted.
 
Nothing in this Section 2.9 shall affect the right of a stockholder to request inclusion of a proposal in the Corporation’s proxy statement or information statement pursuant to Rule 14a-8 under the Exchange Act.
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Section 2.10 Nominations of Persons for Election to the Board of Directors.
 
In addition to any other applicable requirements, only persons who are nominated in accordance with the following procedures shall be eligible for election as directors. Nominations of persons for election to the Board of Directors of the Corporation may be made at a meeting of stockholders (i) pursuant to the Corporation’s notice of meeting (or any supplement thereto) given by or at the direction of the Board of Directors, (ii) by or at the direction of the Board of Directors, or by any nominating committee or person appointed by the Board of Directors or (iii) by any stockholder of the Corporation entitled to vote for the election of directors at the meeting who complies with the notice procedures set forth in this Section 2.10. The foregoing clause (iii) shall be the exclusive means for a stockholder to make nominations at a meeting of stockholders. A stockholder who complies with the notice procedures set forth in this Section 2.10 is permitted to present the nomination at the meeting of stockholders but is not entitled to have a nominee included in the Corporation’s proxy statement in the absence of an applicable rule of the U.S. Securities and Exchange Commission requiring the Corporation to include a director nomination made by a stockholder in the Corporation’s proxy statement or information statement.
 
Such nominations, other than those made by or at the direction of the Board of Directors, shall be made pursuant to timely notice in writing to the Secretary of the Corporation. To be timely, notice by the stockholder must be delivered to the Secretary at the Corporation’s principal executive offices not later than 90 days prior to the date of the annual meeting. In no event shall any adjournment or postponement of an annual meeting or the announcement thereof commence a new time period for the giving of a stockholder’s notice as described above. The stockholder’s notice relating to director nomination(s) shall set forth (a) as to each person whom the stockholder proposes to nominate for election or re-election as a director, (i) the name, age, business address and residence address of the person, (ii) the principal occupation or employment of the person, (iii) the class and number of shares of the Corporation which are beneficially owned by the person, and (iv) any other information relating to the person that is required to be disclosed in solicitations for proxies for election of directors pursuant to Regulation 14A under the Exchange Act; (b) as to the stockholder giving the notice, (i) the name and record address of the stockholder, and (ii) the class and number of shares of the Corporation which are beneficially owned by the stockholder; (c) as to the stockholder giving the notice and any Stockholder Associated Person (as defined in Section 2.9), to the extent not set forth pursuant to the immediately preceding clause, whether and the extent to which any Relevant Hedge Transaction (as defined in Section 2.9) has been entered into, and (d) as to the stockholder giving the notice and any Stockholder Associated Person, (1) whether and the extent to which any Derivative Instrument (as defined in Section 2.9) is directly or indirectly beneficially owned, (2) any rights to dividends on the shares of the Corporation owned beneficially by such stockholder that are separated or separable from the underlying shares of the Corporation, (3) any proportionate interest in shares of the Corporation or Derivative Instruments held, directly or indirectly, by a general or limited partnership in which such stockholder is a general partner or, directly or indirectly, beneficially owns an interest in a general partner and (4) any performance-related fees (other than an asset-based fee) that such stockholder is entitled to based on any increase or decrease in the value of shares of the Corporation or Derivative Instruments, if any, as of the date of such notice, including without limitation any such interests held by members of such stockholder’s immediate family sharing the same household (which information shall be supplemented by such stockholder and beneficial owner, if any, not later than 10 days after the record date for the meeting to disclose such ownership as of the record date). The Corporation may require any proposed nominee to furnish such other information as may reasonably be required by the Corporation to determine the eligibility of such proposed nominee to serve as a director of the Corporation. The stockholder giving such notice shall indemnify the Corporation in respect of any loss arising as a result of any false or misleading information or statement submitted by the nominating stockholder in connection with the nomination, as provided by Section 112(5) of the Delaware General Corporation Law. No person shall be eligible for election as a director of the Corporation unless nominated in accordance with the procedures set forth herein. These provisions shall not apply to nomination of any persons entitled to be separately elected by holders of preferred stock.
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For purposes of this Section 2.10, “Stockholder Associated Person” of any stockholder shall mean (i) any person controlling or controlled by, directly or indirectly, or acting in concert with, such stockholder, (ii) any beneficial owner of shares of stock of the Corporation owned of record or beneficially by such stockholder and (iii) any person controlling, controlled by or under common control with such Stockholder Associated Person.
 
The chairman of the meeting shall, if the facts warrant, determine and declare to the meeting that a nomination was not made in accordance with the foregoing procedure, and if he should so determine, he shall so declare to the meeting and the defective nomination shall be disregarded.
 
Section 2.11 Action Without Meeting.
 
(a) Unless otherwise provided in the Certificate of Incorporation, any action required by statute to be taken at any annual or special meeting of stockholders of the Corporation, or any action which may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing setting forth the action so taken are signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted. To be effective, a written consent must be delivered to the Corporation by delivery to its registered office in Delaware, its principal place of business, or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded. Delivery made to a Corporation’s registered office shall be by hand or by certified or registered mail, return receipt requested. Every written consent shall bear the date of signature of each stockholder who signs the consent, and no written consent shall be effective to take the corporate action referred to therein unless, within 60 days of the earliest dated consent delivered in the manner required by this section to the Corporation, written consents signed by a sufficient number of holders to take action are delivered to the Corporation in accordance with this section. Prompt notice of the taking of the corporate action without a meeting by less than unanimous written consent shall be given to those stockholders who have not consented in writing.
 
(b) An electronic transmission consent to an action to be taken and transmitted by a stockholder or proxyholder, or by a person or persons authorized to act for a stockholder or proxyholder, shall be deemed to be written, signed and dated for the purposes of this section, provided that any such electronic transmission sets forth or is delivered with information from which the Corporation can determine (i) that the electronic transmission was transmitted by the stockholder or proxyholder or by a person or persons authorized to act for the stockholder or proxyholder, and (ii) the date on which such stockholder or proxyholder or authorized person or persons transmitted such electronic transmission. The date on which such electronic transmission is transmitted shall be deemed to be the date on which such consent was signed. No consent given by electronic transmission shall be deemed to have been delivered until such consent is reproduced in paper form and until such paper form shall be delivered to the Corporation by delivery to its registered office in the State of Delaware, its principal place of business or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded. Delivery made to a Corporation’s registered office shall be made by hand or by certified or registered mail, return receipt requested. Notwithstanding the foregoing limitations on delivery, consents given by electronic transmission may be otherwise delivered to the principal place of business of the Corporation or to an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded if to the extent and in the manner provided by resolution of the Board of Directors of the Corporation.
 
(c) Any copy, facsimile or other reliable reproduction of a consent in writing may be substituted or used in lieu of the original writing for any and all purposes for which the original writing could be used, provided that such copy, facsimile or other reproduction shall be a complete reproduction of the entire original writing.
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ARTICLE 3

DIRECTORS
 
Section 3.1 Number and Term of Office.
 
(a) The number of directors of the corporation shall not be less than one (1) nor more than ten (10) until changed by amendment of the Certificate of Incorporation or by a Bylaw amending this Section 3.1 duly adopted by the vote or written consent of holders of a majority of the outstanding shares or by the Board of Directors. The exact number of directors shall be fixed from time to time, within the limits specified in the Certificate of Incorporation or in this Section 3.1, by a bylaw or amendment thereof duly adopted by the vote of a majority of the shares entitled to vote represented at a duly held meeting at which a quorum is present, or by the written consent of the holders of a majority of the outstanding shares entitled to vote, or by the Board of Directors. Subject to the foregoing provisions for changing the number of directors, the number of directors of the corporation has been fixed at five (5). In no case will a decrease in the number of directors shorten the term of any incumbent director.
 
(b) With the exception of the first Board of Directors, which shall be elected by the incorporators, and except as provided in Section 3.3 of this Article III, the directors shall be elected by a plurality vote of the votes cast and entitled to vote on the election of directors at any meeting for the election of directors at which a quorum is present. Elected directors shall hold office until the next annual meeting and until their successors shall be duly elected and qualified. Directors need not be stockholders. If, for any cause, the Board of Directors shall not have been elected at an annual meeting, they may be elected as soon thereafter as convenient at a special meeting of the stockholders called for that purpose in the manner provided in these Bylaws
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Section 3.2 Powers.
 
The powers of the Corporation shall be exercised, its business conducted and its property controlled by or under the direction of the Board of Directors.
 
Section 3.3 Vacancies.
 
Vacancies and newly created directorships resulting from any increase in the authorized number of directors may be filled by a majority of the directors then in office, although less than a quorum, or by a sole remaining director, and each director so elected shall hold office for the unexpired portion of the term of the director whose place shall be vacant and until his successor shall have been duly elected and qualified. A vacancy in the Board of Directors shall be deemed to exist under this section in the case of the death, removal or resignation of any director, or if the stockholders fail at any meeting of stockholders at which directors are to be elected (including any meeting referred to in Section 3.4 below) to elect the number of directors then constituting the whole Board of Directors.
 
Section 3.4 Resignations and Removals.
 
(a) Any director may resign at any time by delivering his resignation to the Secretary in writing or by electronic transmission, such resignation to specify whether it will be effective at a particular time, upon receipt by the Secretary or at the pleasure of the Board of Directors. If no such specification is made it shall be deemed effective at the pleasure of the Board of Directors. When one or more directors shall resign from the Board of Directors effective at a future date, a majority of the directors then in office, including those who have so resigned, shall have power to fill such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations shall become effective, and each director so chosen shall hold office for the unexpired portion of the term of the director whose place shall be vacated and until his successor shall have been duly elected and qualified.
 
(b) At a special meeting of stockholders called for the purpose in the manner hereinabove provided, the Board of Directors or any individual director may be removed from office, with or without cause, and a new director or directors elected by a vote of stockholders holding a majority of the outstanding shares entitled to vote at an election of directors.
 
Section 3.5 Meetings.
 
(a) The annual meeting of the Board of Directors shall be held immediately after the annual stockholders’ meeting and at the place where such meeting is held or at the place announced by the chairman at such meeting. No notice of an annual meeting of the Board of Directors shall be necessary, and such meeting shall be held for the purpose of electing officers and transacting such other business as may lawfully come before it.
 
(b) Except as hereinafter otherwise provided, regular meetings of the Board of Directors shall be held at the principal executive office of the Corporation. Regular meetings of the Board of Directors may also be held at any place, within or without the State of Delaware, which has been designated by resolutions of the Board of Directors or the written consent of all directors.
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(c) Special meetings of the Board of Directors may be held at any time and place within or without the State of Delaware whenever called by the Chairman of the Board or, if there is no Chairman of the Board, by the President, or by any of the directors.
 
(d) Written notice of the time and place of all regular and special meetings of the Board of Directors shall be delivered personally to each director or sent by any form of electronic transmission at least 48 hours before the start of the meeting, or sent by first class mail at least 120 hours before the start of the meeting. Notice of any meeting may be waived in writing at any time before or after the meeting and will be waived by any director by attendance thereat.
 
Section 3.6 Quorum and Voting.
 
(a) A quorum of the Board of Directors shall consist of a majority of the exact number of directors fixed from time to time in accordance with Section 3.1 of Article III of these Bylaws, but not less than one; provided, however, at any meeting, whether a quorum be present or otherwise, a majority of the directors present may adjourn from time to time until the time fixed for the next regular meeting of the Board of Directors, without notice other than by announcement at the meeting.
 
(b) At each meeting of the Board of Directors at which a quorum is present, all questions and business shall be determined by a vote of a majority of the directors present, unless a different vote be required by law, the Certificate of Incorporation, or these Bylaws.
 
(c) Any member of the Board of Directors, or of any committee thereof, may participate in a meeting by means of conference telephone or other communication equipment by means of which all persons participating in the meeting can hear each other, and participation in a meeting by such means shall constitute presence in person at such meeting.
 
(d) The transactions of any meeting of the Board of Directors, or any committee thereof, however called or noticed, or wherever held, shall be as valid as though had at a meeting duly held after regular call and notice if a quorum be present and if, either before or after the meeting, each of the directors not present shall sign a written waiver of notice, or a consent to holding such meeting, or an approval of the minutes thereof. All such waivers, consents or approvals shall be filed with the corporate records or made a part of the minutes of the meeting.
 
Section 3.7 Action Without Meeting.
 
Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, any action required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a meeting, if all members of the Board of Directors or of such committee, as the case may be, consent thereto in writing or by electronic transmission, and such writing or writings or electronic transmission or transmissions are filed with the minutes of proceedings of the Board of Directors or committee. Such filing shall be in paper form if the minutes are maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
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Section 3.8 Fees and Compensation.
 
Directors and members of committees may receive such compensation, if any, for their services, and such reimbursement for expenses, as may be fixed or determined by resolution of the Board of Directors.
 
Section 3.9 Committees.
 
(a) Executive Committee: The Board of Directors may appoint an Executive Committee of not less than one member, each of whom shall be a director. The Executive Committee, to the extent permitted by law, shall have and may exercise when the Board of Directors is not in session all powers of the Board in the management of the business and affairs of the corporation, except such committee shall not have the power or authority to amend these Bylaws or to approve or recommend to the stockholders any action which must be submitted to stockholders for approval under the General Corporation Law.
 
(b) Other Committees: The Board of Directors may, by resolution passed by a majority of the whole Board of Directors, from time to time appoint such other committees as may be permitted by law. Such other committees appointed by the Board of Directors shall have such powers and perform such duties as may be prescribed by the resolution or resolutions creating such committee, but in no event shall any such committee have the powers denied to the Executive Committee in these Bylaws.
 
(c) Term: The terms of members of all committees of the Board of Directors shall expire on the date of the next annual meeting of the Board of Directors following their appointment; provided that they shall continue in office until their successors are appointed. Subject to the provisions of subsections (a) or (b) of this Section 3.9, the Board of Directors may at any time increase or decrease the number of members of a committee or terminate the existence of a committee; provided that no committee shall consist of less than one member. The membership of a committee member shall terminate on the date of his death or voluntary resignation, but the Board of Directors may at any time for any reason remove any individual committee member and the Board of Directors may fill any committee vacancy created by death, resignation, removal or increase in the number of members of the committee. The Board of Directors may designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee, and, in addition, in the absence or disqualification of any member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not he or they constitute a quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in the place of any such absent or disqualified member.
 
(d) Meetings: Unless the Board of Directors shall otherwise provide, regular meetings of the Executive Committee or any other committee appointed pursuant to this Section 3.9 shall be held at such times and places as are determined by the Board of Directors, or by any such committee, and when notice thereof has been given to each member of such committee, no further notice of such regular meetings need be given thereafter; special meetings of any such committee may be held at the principal executive office of the Corporation or at any place which has been designated from time to time by resolution of such committee or by written consent of all members thereof, and may be called by any director who is a member of such committee upon written notice to the members of such committee of the time and place of such special meeting given in the manner provided for the giving of written notice to members of the Board of Directors of the time and place of special meetings of the Board of Directors. Notice of any special meeting of any committee may be waived in writing at any time after the meeting and will be waived by any director by attendance thereat. A majority of the authorized number of members of any such committee shall constitute a quorum for the transaction of business, and the act of a majority of those present at any meeting at which a quorum is present shall be the act of such committee.
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ARTICLE 4
 
OFFICERS
 
Section 4.1 Officers Designated.
 
The officers of the Corporation shall be a President, a Secretary and a Treasurer. The Board of Directors or the President may also appoint a Chairman of the Board, one or more Vice-Presidents, Assistant Secretaries, Assistant Treasurers, and such other officers and agents with such powers and duties as it or he shall deem necessary. The order of the seniority of the Vice- Presidents shall be in the order of their nomination unless otherwise determined by the Board of Directors. The Board of Directors may assign such additional titles to one or more of the officers as they shall deem appropriate. Any one person may hold any number of offices of the Corporation at any one time unless specifically prohibited therefrom by law. The salaries and other compensation of the officers of the Corporation shall be fixed by or in the manner designated by the Board of Directors.
 
Section 4.2 Tenure and Duties of Officers.
 
(a) General: All officers shall hold office at the pleasure of the Board of Directors and until their successors shall have been duly elected and qualified, unless sooner removed. Any officer elected or appointed by the Board of Directors may be removed at any time by the Board of Directors. If the office of any officer becomes vacant for any reason, the vacancy may be filled by the Board of Directors. Nothing in these Bylaws shall be construed as creating any kind of contractual right to employment with the Corporation.
 
(b) Duties of the Chairman of the Board of Directors: The Chairman of the Board of Directors (if there be such an officer appointed) when present shall preside at all meetings of the stockholders and the Board of Directors. The Chairman of the Board of Directors shall perform such other duties and have such other powers as the Board of Directors shall designate from time to time.
 
(c) Duties of President: The President shall be the chief executive officer of the Corporation and shall preside at all meetings of the stockholders and at all meetings of the Board of Directors, unless the Chairman of the Board of Directors has been appointed and is present. The President shall perform such other duties and have such other powers as the Board of Directors shall designate from time to time.
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(d) Duties of Vice-Presidents: The Vice-Presidents, in the order of their seniority, may assume and perform the duties of the President in the absence or disability of the President or whenever the office of the President is vacant. The Vice-President shall perform such other duties and have such other powers as the Board of Directors or the President shall designate from time to time.
 
(e) Duties of Secretary: The Secretary shall attend all meetings of the stockholders and of the Board of Directors and any committee thereof, and shall record all acts and proceedings thereof in the minute book of the Corporation, which may be maintained in either paper or electronic form. The Secretary shall give notice, in conformity with these Bylaws, of all meetings of the stockholders and of all meetings of the Board of Directors and any Committee thereof requiring notice. The Secretary shall perform such other duties and have such other powers as the Board of Directors shall designate from time to time. The President may direct any Assistant Secretary to assume and perform the duties of the Secretary in the absence or disability of the Secretary, and each Assistant Secretary shall perform such other duties and have such other powers as the Board of Directors or the President shall designate from time to time.
 
(f) Duties of Treasurer: The Treasurer shall keep or cause to be kept the books of account of the Corporation in a thorough and proper manner, and shall render statements of the financial affairs of the Corporation in such form and as often as required by the Board of Directors or the President. The Treasurer, subject to the order of the Board of Directors, shall have the custody of all funds and securities of the Corporation. The Treasurer shall perform all other duties commonly incident to his office and shall perform such other duties and have such other powers as the Board of Directors or the President shall designate from time to time. The President may direct any Assistant Treasurer to assume and perform the duties of the Treasurer in the absence or disability of the Treasurer, and each Assistant Treasurer shall perform such other duties and have such other powers as the Board of Directors or the President shall designate from time to time.
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ARTICLE 5

EXECUTION OF CORPORATE INSTRUMENTS, AND
VOTING OF SECURITIES OWNED BY THE CORPORATION
 
Section 5.1 Execution of Corporate Instruments.
 
(a) The Board of Directors may in its discretion determine the method and designate the signatory officer or officers, or other person or persons, to execute any corporate instrument or document, or to sign the corporate name without limitation, except where otherwise provided by law, and such execution or signature shall be binding upon the Corporation.
 
(b) Unless otherwise specifically determined by the Board of Directors or otherwise required by law, formal contracts of the Corporation, promissory notes, deeds of trust, mortgages and other evidences of indebtedness of the Corporation, and other corporate instruments or documents requiring the corporate seal, and certificates of shares of stock owned by the Corporation, shall be executed, signed or endorsed by the Chairman of the Board (if there be such an officer appointed) or by the President; such documents may also be executed by any Vice-President and by the Secretary or Treasurer or any Assistant Secretary or Assistant Treasurer. All other instruments and documents requiring the corporate signature but not requiring the corporate seal may be executed as aforesaid or in such other manner as may be directed by the Board of Directors.
 
(c) All checks and drafts drawn on banks or other depositaries on funds to the credit of the Corporation or in special accounts of the Corporation shall be signed by such person or persons as the Board of Directors shall authorize so to do.
 
(d) Execution of any corporate instrument may be effected in such form, either manual, facsimile or electronic signature, as may be authorized by the Board of Directors.
 
Section 5.2 Voting of Securities Owned by Corporation.
 
All stock and other securities of other Corporations owned or held by the Corporation for itself or for other parties in any capacity shall be voted, and all proxies with respect thereto shall be executed, by the person authorized so to do by resolution of the Board of Directors or, in the absence of such authorization, by the Chairman of the Board (if there be such an officer appointed), or by the President, or by any Vice-President.
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ARTICLE 6

SHARES OF STOCK
 
Section 6.1 Form and Execution of Certificates.
 
The shares of the Corporation shall be represented by certificates, provided that the Board of Directors may provide by resolution or resolutions that some or all of any or all classes or series of its stock shall be uncertificated shares. Any such resolution shall not apply to shares represented by a certificate until such certificate is surrendered to the Corporation. Certificates for the shares of stock of the Corporation shall be in such form as is consistent with the Certificate of Incorporation and applicable law. Every holder of stock in the Corporation shall be entitled to have a certificate signed by, or in the name of the Corporation by, the Chairman of the Board (if there be such an officer appointed), or by the President or any Vice-President and by the Treasurer or Assistant Treasurer or the Secretary or Assistant Secretary, certifying the number of shares owned by him in the Corporation. Any or all of the signatures on the certificate may be a facsimile. In case any officer, transfer agent, or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent, or registrar before such certificate is issued, it may be issued with the same effect as if he were such officer, transfer agent, or registrar at the date of issue. If the Corporation shall be authorized to issue more than one class of stock or more than one series of any class, the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights shall be set forth in full or summarized on the face or back of the certificate which the Corporation shall issue to represent such class or series of stock, provided that, except as otherwise provided in Section 202 of the Delaware General Corporation Law, in lieu of the foregoing requirements, there may be set forth on the face or back of the certificate which the Corporation shall issue to represent such class or series of stock, a statement that the Corporation will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights.
 
Section 6.2 Lost Certificates.
 
The Board of Directors may direct a new certificate or certificates (or uncertificated shares in lieu of a new certificate) to be issued in place of any certificate or certificates theretofore issued by the Corporation alleged to have been lost or destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of stock to be lost or destroyed. When authorizing such issue of a new certificate or certificates (or uncertificated shares in lieu of a new certificate), the Board of Directors may, in its discretion and as a condition precedent to the issuance thereof, require the owner of such lost or destroyed certificate or certificates, or his legal representative, to indemnify the Corporation in such manner as it shall require and/or to give the Corporation a surety bond in such form and amount as it may direct as indemnity against any claim that may be made against the Corporation with respect to the certificate alleged to have been lost or destroyed.
 
Section 6.3 Transfers.
 
Transfers of record of shares of stock of the Corporation shall be made only upon its books by the holders thereof, in person or by attorney duly authorized, who shall furnish proper evidence of authority to transfer, and in the case of stock represented by a certificate, upon the surrender of a certificate or certificates for a like number of shares, properly endorsed.
 
Section 6.4 Fixing Record Dates.
 
(a) In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment thereof, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall not be more than 60 nor less than 10 days before the date of such meeting. If no record date is fixed by the Board of Directors, the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next preceding the date on which the meeting is held. A determination of stockholders of record entitled notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned meeting.
 
	 


	 


  
(b) In order that the Corporation may determine the stockholders entitled to consent to corporate action in writing or by electronic transmission without a meeting, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which date shall not be more than 10 days after the date upon which the resolution fixing the record date is adopted by the Board of Directors. If no record date has been fixed by the Board of Directors, the record date for determining stockholders entitled to consent to corporate action in writing or by electronic transmission without a meeting, when no prior action by the Board of Directors is required by the Delaware General Corporation Law, shall be the first date on which a signed written consent or electronic transmission setting forth the action taken or proposed to be taken is delivered to the Corporation by delivery to its registered office in Delaware, its principal place of business, or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded; provided that any such electronic transmission shall satisfy the requirements of Section 2.11(b) and, unless the Board of Directors otherwise provides by resolution, no such consent by electronic transmission shall be deemed to have been delivered until such consent is reproduced in paper form and until such paper form shall be delivered to the Corporation by delivery to its registered office in Delaware, its principal place of business or an officer or agent of the Corporation having custody of the book in which proceedings of meetings of stockholders are recorded. Delivery made to a Corporation’s registered office shall be by hand or by certified or registered mail, return receipt requested. If no record date has been fixed by the Board of Directors and prior action by the Board of Directors is required by law, the record date for determining stockholders entitled to consent to corporate action in writing or by electronic transmission without a meeting shall be at the close of business on the day on which the Board of Directors adopts the resolution taking such prior action.
 
(c) In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of any rights or the stockholders entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for the purpose of any other lawful action, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted, and which record date shall be not more than 60 days prior to such action. If no record date is fixed, the record date for determining stockholders for any such purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto.
 
Section 6.5 Registered Stockholders.
 
The Corporation shall be entitled to recognize the exclusive right of a person registered on its books as the owner of shares to receive dividends and to vote as such owner, and shall not be bound to recognize any equitable or other claim to or interest in such share or shares on the part of any other person, whether or not it shall have express or other notice thereof, except as otherwise provided by the laws of Delaware.
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ARTICLE 7

OTHER SECURITIES OF THE CORPORATION
 
All bonds, debentures and other corporate securities of the Corporation, other than stock certificates, may be signed by the Chairman of the Board (if there be such an officer appointed), or the President or any Vice-President or such other person as may be authorized by the Board of Directors and the corporate seal impressed thereon or a facsimile of such seal imprinted thereon and attested by the signature of the Secretary or an Assistant Secretary, or the Treasurer or an Assistant Treasurer; provided, however, that where any such bond, debenture or other corporate security shall be authenticated by the manual signature of a trustee under an indenture pursuant to which such bond, debenture or other corporate security shall be issued, the signature of the persons signing and attesting the corporate seal on such bond, debenture or other corporate security may be the imprinted facsimile of the signatures of such persons. Interest coupons appertaining to any such bond, debenture or other corporate security, authenticated by a trustee as aforesaid, shall be signed by the Treasurer or an Assistant Treasurer of the Corporation, or such other person as may be authorized by the Board of Directors, or bear imprinted thereon the facsimile signature of such person. In case any officer who shall have signed or attested any bond, debenture or other corporate security, or whose facsimile signature shall appear thereon has ceased to be an officer of the Corporation before the bond, debenture or other corporate security so signed or attested shall have been delivered, such bond, debenture or other corporate security nevertheless may be adopted by the Corporation and issued and delivered as though the person who signed the same or whose facsimile signature shall have been used thereon had not ceased to be such officer of the Corporation.
 
ARTICLE 8

INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS
 
Section 8.1 Right to Indemnification.
 
Each person who was or is a party or is threatened to be made a party to or is involved (as a party, witness, or otherwise), in any threatened, pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, or investigative (hereinafter a “Proceeding”), by reason of the fact that he, or a person of whom he is the legal representative, is or was a director, officer, employee, or agent of the Corporation or is or was serving at the request of the Corporation as a director, officer, employee, or agent of another Corporation or of a partnership, joint venture, trust, or other enterprise, including service with respect to employee benefit plans, whether the basis of the Proceeding is alleged action in an official capacity as a director, officer, employee, or agent or in any other capacity while serving as a director, officer, employee, or agent (hereafter an “Agent”), shall be indemnified and held harmless by the Corporation to the fullest extent authorized by the Delaware General Corporation Law, as the same exists or may hereafter be amended or interpreted (but, in the case of any such amendment or interpretation, only to the extent that such amendment or interpretation permits the Corporation to provide broader indemnification rights than were permitted prior thereto) against all expenses, liability, and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties, and amounts paid or to be paid in settlement, and any interest, assessments, or other charges imposed thereon, and any federal, state, local, or foreign taxes imposed on any Agent as a result of the actual or deemed receipt of any payments under this Article) reasonably incurred or suffered by such person in connection with investigating, defending, being a witness in, or participating in (including on appeal), or preparing for any of the foregoing in, any Proceeding (hereinafter “Expenses”); provided, however, that except as to actions to enforce indemnification rights pursuant to Section 9.3 of this Article, the Corporation shall indemnify any Agent seeking indemnification in connection with a Proceeding (or part thereof) initiated by such person only if the Proceeding (or part thereof) was authorized by the Board of Directors of the Corporation. The right to indemnification conferred in this Article shall be a contract right.
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Section 8.2 Authority to Advance Expenses.
 
Expenses incurred by an officer or director (acting in his capacity as such) in defending a Proceeding shall be paid by the Corporation in advance of the final disposition of such Proceeding, provided, however, that if required by the Delaware General Corporation Law, as amended, such Expenses shall be advanced only upon delivery to the Corporation of an undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be determined that he is not entitled to be indemnified by the Corporation as authorized in this Article or otherwise. Expenses incurred by other Agents of the Corporation (or by the directors or officers not acting in their capacity as such, including service with respect to employee benefit plans) may be advanced upon such terms and conditions as the Board of Directors deems appropriate. Any obligation to reimburse the Corporation for Expense advances shall be unsecured and no interest shall be charged thereon.
 
Section 8.3 Right of Claimant to Bring Suit.
 
If a claim under Section 8.1 or 8.2 of this Article is not paid in full by the Corporation within 120 days after a written claim has been received by the Corporation, the claimant may at any time thereafter bring suit against the Corporation to recover the unpaid amount of the claim and, if successful in whole or in part, the claimant shall be entitled to be paid also the expense (including attorneys’ fees) of prosecuting such claim. It shall be a defense to any such action (other than an action brought to enforce a claim for expenses incurred in defending a Proceeding in advance of its final disposition where the required undertaking has been tendered to the Corporation) that the claimant has not met the standards of conduct that make it permissible under the Delaware General Corporation Law for the Corporation to indemnify the claimant for the amount claimed. The burden of proving such a defense shall be on the Corporation. Neither the failure of the Corporation (including its Board of Directors, independent legal counsel, or its stockholders) to have made a determination prior to the commencement of such action that indemnification of the claimant is proper under the circumstances because he has met the applicable standard of conduct set forth in the Delaware General Corporation Law, nor an actual determination by the Corporation (including its Board of Directors, independent legal counsel, or its stockholders) that the claimant had not met such applicable standard of conduct, shall be a defense to the action or create a presumption that claimant has not met the applicable standard of conduct.
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Section 8.4 Provisions Nonexclusive.
 
The rights conferred on any person by this Article shall not be exclusive of any other rights that such person may have or hereafter acquire under any statute, provision of the Certificate of Incorporation, agreement, vote of stockholders or disinterested directors, or otherwise, both as to action in an official capacity and as to action in another capacity while holding such office. To the extent that any provision of the Certificate of Incorporation, agreement, or vote of the stockholders or disinterested directors is inconsistent with these Bylaws, the provision, agreement, or vote shall take precedence.
 
Section 8.5 Authority to Insure.
 
The Corporation may purchase and maintain insurance to protect itself and any Agent against any Expense, whether or not the Corporation would have the power to indemnify the Agent against such Expense under applicable law or the provisions of this Article.
 
Section 8.6 Survival of Rights.
 
The rights provided by this Article shall continue as to a person who has ceased to be an Agent and shall inure to the benefit of the heirs, executors, and administrators of such a person.
 
Section 8.7 Settlement of Claims.
 
The Corporation shall not be liable to indemnify any Agent under this Article (a) for any amounts paid in settlement of any action or claim effected without the Corporation’s written consent, which consent shall not be unreasonably withheld; or (b) for any judicial award if the Corporation was not given a reasonable and timely opportunity, at its expense, to participate in the defense of such action.
 
Section 8.8 Effect of Amendment.
 
Any amendment, repeal, or modification of this Article shall not adversely affect any right or protection of any Agent existing at the time of such amendment, repeal, or modification.
 
Section 8.9 Subrogation.
 
In the event of payment under this Article, the Corporation shall be subrogated to the extent of such payment to all of the rights of recovery of the Agent, who shall execute all papers required and shall do everything that may be necessary to secure such rights, including the execution of such documents necessary to enable the corporation effectively to bring suit to enforce such rights.
 
Section 8.10 No Duplication of Payments.
 
The Corporation shall not be liable under this Article to make any payment in connection with any claim made against the Agent to the extent the Agent has otherwise actually received payment (under any insurance policy, agreement, vote, or otherwise) of the amounts otherwise indemnifiable hereunder.
 
Section 8.11 Saving Clause.
 
If this Article or any portion hereof shall be invalidated on any ground by any court of competent jurisdiction, then the Corporation shall nevertheless indemnify each Agent to the fullest extent not prohibited by any applicable portion of this Article that shall not have been invalidated, or by any other applicable law.
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ARTICLE 9

NOTICES
 
Whenever, under any provisions of these Bylaws, notice is required to be given to any stockholder, the same shall be given either (1) in writing, timely and duly deposited in the United States Mail, postage prepaid, and addressed to his last known post office address as shown by the stock record of the Corporation or its transfer agent, or (2) by a means of electronic transmission that satisfies the requirements of Section 2.4(e) of these Bylaws, and has been consented to by the stockholder to whom the notice is given. Any notice required to be given to any director may be given by either of the methods hereinabove stated, except that such notice other than one which is delivered personally, shall be sent to such address or (in the case of electronic communication) such e-mail address, facsimile telephone number or other form of electronic address as such director shall have filed in writing or by electronic communication with the Secretary of the Corporation, or, in the absence of such filing, to the last known post office address of such director. If no address of a stockholder or director be known, such notice may be sent to the principal executive office of the Corporation. An affidavit of mailing, executed by a duly authorized and competent employee of the Corporation or its transfer agent appointed with respect to the class of stock affected, specifying the name and address or the names and addresses of the stockholder or stockholders, director or directors, to whom any such notice or notices was or were given, and the time and method of giving the same, shall be conclusive evidence of the statements therein contained. All notices given by mail, as above provided, shall be deemed to have been given as at the time of mailing and all notices given by means of electronic transmission shall be deemed to have been given as at the sending time recorded by the electronic transmission equipment operator transmitting the same. It shall not be necessary that the same method of giving notice be employed in respect of all directors, but one permissible method may be employed in respect of any one or more, and any other permissible method or methods may be employed in respect of any other or others. The period or limitation of time within which any stockholder may exercise any option or right, or enjoy any privilege or benefit, or be required to act, or within which any director may exercise any power or right, or enjoy any privilege, pursuant to any notice sent him in the manner above provided, shall not be affected or extended in any manner by the failure of such a stockholder or such director to receive such notice. Whenever any notice is required to be given under the provisions of the statutes or of the Certificate of Incorporation, or of these Bylaws, a waiver thereof in writing signed by the person or persons entitled to said notice, or a waiver by electronic transmission by the person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent thereto. Whenever notice is required to be given, under any provision of law or of the Certificate of Incorporation or Bylaws of the Corporation, to any person with whom communication is unlawful, the giving of such notice to such person shall not be required and there shall be no duty to apply to any governmental authority or agency for a license or permit to give such notice to such person. Any action or meeting which shall be taken or held without notice to any such person with whom communication is unlawful shall have the same force and effect as if such notice had been duly given. In the event that the action taken by the Corporation is such as to require the filing of a certificate under any provision of the Delaware General Corporation Law, the certificate shall state, if such is the fact and if notice is required, that notice was given to all persons entitled to receive notice except such persons with whom communication is unlawful.
 
ARTICLE 10

AMENDMENTS
 
Except as otherwise provided in Section 8.8 above, these Bylaws may be repealed, altered or amended or new Bylaws adopted by written consent of stockholders in the manner authorized by Section 2.11 of Article II, or at any meeting of the stockholders, either annual or special, by the affirmative vote of a majority of the stock entitled to vote at such meeting, unless a larger vote is required by these Bylaws or the Certificate of Incorporation. Except as otherwise provided in Section 8.8 above, the Board of Directors shall also have the authority to repeal, alter or amend these Bylaws or adopt new Bylaws (including, without limitation, the amendment of any Bylaws setting forth the number of directors who shall constitute the whole Board of Directors) by unanimous written consent or at any annual, regular, or special meeting by the affirmative vote of a majority of the whole number of directors, subject to the power of the stockholders to change or repeal such Bylaws and provided that the Board of Directors shall not make or alter any Bylaws fixing the qualifications, classifications, or term of office of directors.
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CERTIFICATE OF SECRETARY
 
The undersigned, Secretary of Harrow, Inc., a Delaware corporation, hereby certifies that the foregoing is a full, true and correct copy of the Bylaws of said corporation, with all amendments to date of this Certificate.
 
WITNESS the signature of the undersigned this 29th day of September, 2023.
 
	 
	/s/ Andrew R. Boll 

	 
	Andrew R. Boll 

	 
	Secretary


 
	 


 
[bookmark: ex99-1.htm][bookmark: ksex991] 

Exhibit 99.1
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Harrow Health, Inc. Changes Corporate Name to Harrow, Inc.
 
NASHVILLE, Tenn., September 29, 2023 – Harrow (Nasdaq: HROW), a leading U.S. eyecare pharmaceutical company, announced that effective today, it has changed its corporate name from “Harrow Health, Inc.” to “Harrow, Inc.” to align with the Company’s current five-year strategic plan, which includes an exclusive focus on eyecare pharmaceuticals.
 
“Given the growing recognition of the Harrow name within the ophthalmic community, along with the connection of the Harrow brand to what is now one of the largest portfolios of ophthalmic pharmaceutical products in the U.S. market, we believed it was the right time to represent our exclusive commitment to the ophthalmic market by shortening our corporate name to Harrow, Inc.,” said Mark L. Baum, Chief Executive Officer of Harrow. “Our team wakes up each day dedicated to serving the U.S. ophthalmic community – to address their unmet needs and provide the highest quality ophthalmic products available, helping them preserve the gift of sight for their patients. This commitment has been part of Harrow’s DNA since our commercial founding in 2014, and it is one of the cornerstones of Harrow’s mission to make ophthalmic pharmaceutical products accessible and affordable to millions of Americans each year.”
 
About Harrow
 
Harrow, Inc. (Nasdaq: HROW) is a leading eyecare pharmaceutical company engaged in the discovery, development, and commercialization of innovative ophthalmic pharmaceutical products for the U.S. market. Harrow helps U.S. eyecare professionals preserve the gift of sight by making its comprehensive portfolio of prescription and non-prescription pharmaceutical products accessible and affordable to millions of Americans each year. For more information about Harrow, please visit harrow.com.
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	Media

	 
	 
	 

	Jamie Webb
	 
	Deb Holliday

	Director of Communications and Investor Relations
	 
	Holliday Communications, Inc.

	jwebb@harrowinc.com
	 
	deb@hollidaycommunications.net
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	412-877-4519
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EIGHTH: A copy of the Agreement of Merger will be furnished by the Surviving
Corporation, on request snd without cost, to any stockholder of any constituent
corporations.
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IN WITNESS WHEREOF, said Surviving Corporation has caused this Certificate to
be sigaed by Joha Lomoro, is duly authorized offcer on the 16" day of June, 2011,

‘TRANSDEL PHARMACEUTICALS, INC.
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CERTIFICATE OF DESIGNATION S 111277251 - 4052298 Fiie
OF
SERIES A CONVERTIBLE PREFERRED STOCK
OF
‘TRANSDEL PHARMACEUTICALS, INC.

PURSUANT TO SECTION 151 OF THE
DELAWARE GENERAL CORPORATION LAW

‘TRANSDEL PHARMACEUTICALS, INC., a Delaware corporation (the
“Corporation”), in accordance with the provisions of Section 103 of the Delaware General
Corporation Law (the “DGCL") does hereby certify that, in accordance with Sections 141(c) and
151 of the DGCL, the following resolution was duly adopted by the Board of Directors of the
Corporation at a duly called meeting held on November 18, 2011, at which a quorum was present
and acted throughout, which resolution remains in full force and effect on the date hereof:

RESOLVED, that pursuant to the authority granted to and vested in the Board of
Dircctors of the Corporation in accordance with the provisions of the Amended and Restated
Certificate of Incorporation of the Corporation (the “Certificate of Incorporation”, there is
hereby established a series of the Corporation’s authorized Preferred Stock, par value $.001 per
share, which series shall be designated as the Series A Convertible Prefarred Stock, par value
$.001 per share, of the Corporation, with the designation, number of shares, powers, preferences,
rights, qualifications, limitations and restrictions thereof (in addition to any provisions set forth
in the Certificate of Incorporation of the Corporation which are applicable to the Preferred Stock
of all classes and series) as follows:

SERIES A CONVERTIBLE PREFERRED STOCK

Section
meanings

Definitions. For the purposes hereof, the following terms shall have the following

“Affiliate” means any person or entity that, directly or indirectly through one or more
intermediaries, controls or is controlled by or is under common control with a person or
entity, as such terms are used in and construed under Rule 144 under the Scurities Act .
‘With respect to a Holder, any investment fund or managed account that is managed on a
discretionary basis by the same investment manager as such Holder will be deemed to be
an Affliate of such Holder.

“Alternate Consideration” shall have the meaning set forth in Section 7(b).

“Business Day" means any day except Saturday, Sunday, any day which shall be a
federal legal holiday in the United States or any day on which banking institutions in the
State of New York are authorized or required by law or other governmental action to
close.
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“Buy-In" shall have the meaning st forth in Section 6(c)(ii).

“Closing Sale Price” means, for any security as of any date, the last closing trade price
for such security prior to 4:00 p.m., New York City time, on the principal securitics
exchange or trading market where such security is listed or traded, as reported by
Bloomberg, L.P. (or an equivalent, reliable reporting service mutually acceptable to and
hereafter designated by Holders of a majority of the then-outstanding Series A Preferrcd
Stock and the Corporation), or if the foregoing do not apply, the last trade price of such
sccurity in the over-the-counter market on the electronic bulletin board for such security
as reported by Bloomberg, L.P., or, if no last trade price is reported for such scourity by
Bloomberg, L.P., the average of the bid prices of any market makers for such security as
teported on the OTC Pink Market by OTC Markets Group, Inc. If the Closing Sale Price
cannot be calculated for a security on a particular date on any of the foregoing bases, the
Closing Sale Price of such security on such date shall be the fair market value as
determined in good faith by the Board of Directors of the Corporation.

“Commission” means the Securities and Exchange Commission.
“Common Stock” means the Corporation’s Common Stock, par value $.001 per share,
and stock of any other class of securitics into which such securities may hercafier be
reclassified or changed into.

“Conver:

n Date” shall have the meaning set forth in Section 6(a).
“Conversion Price” shall mean $0.001667, as adjusted pursuant to paragraph 7 hercof.
“Conversion Ratio” shall have the meaning set forth in Section 6(b).

“Conversion Shares” means, collectively, the shares of Common Stock issuable upon
conversion of the shares of Series A Preferred Stock in accordance with the terms hereof.

“Daily Failure Amount” means the product of (x) 005 multiplied by (y) the Closing
Sale Price of the Common Stock on the applicable Share Delivery Date.

CL" shall mean the Delaware General Corporation Law.

“Distributions” shall have the meaning set forth in Section 5(a).

“DWAC Delivery” shall have the meaning set forth in Section 6(a).

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules
and regulations promulgated thereunder.

“Fundamental Transaction” shall have the meaning set forth in Section 7(b).
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“Holder” means any holder of Series A Preforred Stock.

“Junior Securities” shall have the meaning set forth in Section 5(a).

Notice of Conversion” shall have the meaning set forth in Section 6(z).
“Parity Securiies” shall have the meaning set forth in Section S(a).

“Person” means any individual or corporation, partnership, trust, incorporated or
unincorporated association, joint venture, limited liability company, joint stock company,

government (or an agency or subdivision thercof) or other entity of any kind.

“Securiies Act” means the Securities Act of 1933, as amended, and the rules and
regulations promulgated thereunder.

“Senior Securities” shall have the meaning set forth in Section 5(a).

“Series A Preferred Stock Register” shall have the meaning set forth in Section 2(b).

“Share Delivery Date” shall have the meaning set forth in Section 6(c).
“Stated Value” shall mean $10,000.

“Trading Day” means a day on which the Common Stock is traded for any period on the
principal securities exchange or if the Common Stock is not traded on a principal
securities exchange, on a day that the Common Stock is traded on another securities
market on which the Common Stock is then being traded.

Section 2. Designation. Amount and Par Value; Assignment.

(2)  The series of preferred stock designated by this Certificate shall be
designated as the Corporation’s “Series A Convertible Preferred Stock” (the “Series A
Preferred Stock”) and the number of shares so designated shall be 10. Each share of Series A
Preferred Stock shall have a par value of $.001 per share.

(b)  The Corporation shall register shares of the Series A Preferred Stock, upon
records to be maintained by the Corporation for that purpose (the “Series A Preferred Stock
Register”), in the name of the Holders thereof from time to time. The Corporation may deem
and treat the registered Holder of shares of Series A Preferred Stock as the absolute owner
thereof for the purpose of any conversion thereof and for all other purposes. The Corporation
shall register, or cause the Corporation’s transfer agent (o register, the transfer of any shares of
Series A Preferred Stock in the Series A Preferred Stock Register, upon surrender of the
centificates evidencing such shares to be transfrred, duly endorsed by the Holder thereof, to the
Corporation at its principal place of business. Upon any such registration or transfer, a new
certificate evidencing the shares of Series A Preferred Stock so transferred shall be issued to the
transferee and a new certificate evidencing the remaining portion of the shares not so transferred,
i any, shall be issued to the transferring Holder, in cach case, within three Business Deys. The

3
572302




image14.jpeg
provisions of this Certificate are intended to be for the benefit of all Holders from time to time
and shall be enforceable by any such Holder.

Section 3. Dividends. The Corporation shall not declare, pay or set aside any dividends
on shares of any other class or series of capital stock of the Corporation (other than dividends on
shares of Common Stock payable in shares of Common Stock) unless the holders of the Series A
Preferred Stock then outstanding shall first reccive, or simultancously receive, a dividend on
cach outstanding share of Series A Preferred Stock in an amount at least equal to (i) in the case
of a dividend on Common Stock or any class or serics that is convertible into Common Stock,
that dividend per sharc of Series A Preferred Stock as would equal the product of (A) the
dividend payable on cach share of such class or series determined, if applicable, as if all shares
of such class or series had been converted into Common Stock and (B) the number of sharcs of
Common Stock issuable upon conversion of a share of Series A Preferred Stock, in each case
caloulated on the record date for determination of holders entitled to receive such dividend or (i)
in the case of a dividend on any class or series that is not convertible into Common Stock, at a
rate per share of Series A Preferred Stock determined by (A) dividing the amount of the dividend
payable on each share of such class or series of capital stock by the original issuance price of
such class or series of capital stock (subject to appropriate adjustment in the event of any stock
dividend, stock split, combination or other similar recapitalization with respect to such class or
series) and (B) multiplying such fraction by an amount equal to the Series A Original Issuc Price
(as defined below); provided that, if the Corporation declares, pays or sets aside, on the same
date, a dividend on shares of more than one class or series of capital stock of the Corporation, the
dividend payable to the holders of Series A Preferred Stock pursuant to this Section 3 shall be
caloulated based upon the dividend on the class or series of capital stock that would result in the
highest Scrics A Preferred Stock dividend. The “Series A Original Issue Price” shall mean
$10,000 per share, subject to appropriate adjustment in the event of any stock dividend, stock
split, combination or other similar recapitalization with respect to the Serics A Preferred Stock.

Section 4. Voting Rights. On any matter presented to the stockholders of the
Corporation for their action or consideration t any meefing of stockholders of the Corporation
(or by written consent of stockholders in lieu of meeting), cach holder of outstanding shares of
Serics A Preferred Stock shll be entiled to cast the number of votes equal to the number of
whole shares of Common Stock into which the shares of Series A Preferred Stock held by such
holder are convertible as of the record date for determining stockholders entitled to vote on such
matter. Except as provided by law or by the other provisions of the Certificate of Incorporation,
holders of Series A Preferred Stock shall vote together with the holders of Common Stock as a
single class. However, as long as any shares of Series A Preferred Stock arc outstanding, the
Corporation shall not, without the affirmative vote of the Holders of a majority of the then
outstanding shares of the Series A Preferred Stock: (a) alter or change adversely the powers,
preferences or rights given to the Series A Preferred Stock or alter or amend this Cerificate of
Designation; (b) increase the number of authorized shares of Series A Preferred Stock; (¢)
amend, alier or repeal any provision of the Certificate of Incorporation (as amended) or Bylaws
of the Corporation; (d) authorize or issue, or obligate itself to issuc, whether by merger,
consolidation or otherwise, any equity security (other than Series A Prefrred Stock), including
any security convertible into or exercisable for any equity security, having a preference over, or
being on a parity with, the Series A Preferred Stock with respect o dividends, liquidation,
redemption or otherwise; (¢) authorize or issue, or obligated itsclf to issue, any Common Stock,
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including any security convertible into or exercisable for Common Stock, at a conversion price,
exercise price or exchange rate or other purchase price that is lower than the Closing Sal Price
of the Common Stock on the date of such issuance; (f) effect any reclassification or
recapitalization of the outstanding capital stock of the Corporation; (g) effect any Fundamental
Transaction; (h) enter into any material related party transactions; (i) purchase or redeem (o
permit any subsidiary to purchase or redeem) or pay or declare any dividend or make any
distribution on, any shares of capital stock of the Corporation other than (A) redemptions of o
dividends or distributions on the Series A Preforred Stock as expressly authorized herein, (B)
dividends or other distributions payable on the Common Stock solely in the form of additional
shares of Common Stock and (C) repurchases of stock from former employecs, officers,
directors, consultants or other persons who performed services for the Corporation or any
subsidiary in connection with the cessation of such employment or service at the lower of the
original purchase price or the then-current fair market velue thereof; (j) create, or authorize the
creation of, or issue, or authorize the issuance of any debt sccurity, or permit any subsidiary to
take any such action with respect to any debt security, if the aggregate indebtedness of the
Corporation and its subsidiaries for borrowed money following such action would exceed
$100,000 other than equipment leases or bank lines of credit; (k) create, or hold capital stoc}
any subsidiary that is not wholly owned (either directly or through one or more other
subsidiaries) by the Corporation, or sell, transfer or otherwise dispose of any capital stock of any
direct or indirect subsidiary of the Corporation, or permit any direct or indirect subsidiary to sell,
lease, transfer, exclusively license or otherwise dispose (in a single transaction or serics of
related transactions) of all or substantially all of the assets of such subsidiary; (1) increase or
decrease the authorized number of directors constituting the Board of Directors; or (m) enter into
any agreement with respect to any of the foregoing.

Section 5, Rank: Liquidation.

() The Series A Preferred Stock shall rank () senior to all of the Common
Stock; (ii) senior to any cless or series of capital stock of the Corporation hercafier created
ifically ranking by its terms junior to any Series A Preferred Stock (“Junior Securities”);
on parity with any class or series of capital stock of the Corporation hereafier created
specifically ranking by its terms on parity with the Series A Preferred Stock (“Parity
Securities”; and (iv) junior to any class or series of capital stock of the Corporation hereafier
created specifically ranking by s terms senior to any Series A Preferred Stock (
Securities”), in each case, as to dividends, distributions of assets upon liquidation,
‘winding up of the Corporation, whether voluntarily or involuntarily (all such distributions being
referred to collectively as “Distributions”).

(o) Subject to the prior and superior rights of the holders of any Senior
Securities of the Corporation, upon liquidation, dissolution or winding up of the Corporation,
‘whether voluntary or involuntary (each, a “Liquidation Event”), cach holder of shares of
Series A Preferred Stock shall be entitled to receive, in preference to any distributions of any of
the assots or surplus funds of the Corporation to the holders of the Common Stock and Junior
Securities and pari passu with any distribution to the holders of Parity Sccuritics, an amount
equal 10 $10,000 per share of Series A Preferred Stock, plus an additional amount cqual to any
dividends declared but unpaid on such shares, before any payments shall be made or any asscls
distributed to holders of any class of Common Stock or Junior Securiies. If, upon any such
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Liquidation Event, the assets of the Corporation shall be insufficient to pay the holders of shares
of the Series A Preferred Stock the amount required under the preceding sentence, then all
remaining assets of the Corporation shall be distributed ratably to holders of the shares of the
Series A Preferred Stock and Parity Securities.

(¢)  Afier payment to the holders of shares of the Series A Preferred Stock of
the amount required under Section 5(b) and subject to the prior and superior rights of the holders
of any Senior Securities of the Corporation, the remaining assets or surplus funds of the:
Corporation, if any, available for distribution to stockholders shall be distributed ratably among
the holders of the Series A Preferred Stock, any other class or series of capital stock that
participates with the Common Stock in the distribution of asscts upon any Liquidation Event and
the Common Stock, with the holders of the Series A Preferred Stock deemed to hold that number
of shares of Common Stock into which such shares of Series A Preferred Stock are then
convertible.

Section 6. Conversion.

(@  Conversions at Option of Holder. Each share of Series A Preferred Stock
shall be convertible, at any time and from time to time from and after the date of the issuance
thereof, at the option of the Holder thereof; into a number of shares of Common Stock equal to
the Conversion Ratio i effect at the time of such conversion. Holders shall effect conversions by
providing the Corporation with the form of conversion notice attached hercto as Annex A (a
“Notice of Conversion"), duly completed and executed. Provided the Corporation’s transfer
agent is participating in the Depository Trust Company (“DTC”) Fast Automated Securitics
‘Transfer program, the Notice of Conversion may specify, at the Holder's election, whether the
applicable Conversion Shares shall be credited to the account of the Holder’s prime broker with
DTC through its Deposit Withdrawal Agent Commission system (a “DWAC Delivery"). The
“Conversion Date", or the date on which a conversion shall be deemed effective, shall be
defined as the Trading Day that the Notice of Conversion, completed and executed, is sent by
facsimile 1o, and received during regular business hours by, the Corporation; provided that the
original certificate(s) representing such shares of Series A Preferred Stock being converted, duly
endorsed, and the accompanying Notice of Conversion, are received by the Corporation within
w0 (2) Trading Days thereatter. In all other cases, the Conversion Date shall be defined as the
Trading Day on which the original stock certificates representing the shares of Series A Preferred
Stock being converted, duly endorsed, and the accompanying Notice of Conversion, are received
by the Corporation. The calculations set forth in the Notice of Conversion shall control in the
absence of manifest or mathematical error.

(b)  Conversion Ratio. The “Conversion Ratio” for each share of Series A
Preferred Stock shall be cqual to the Stated Value divided by the Conversion Price.

() Mechanics of Conversion.

() Delivery of Certificate or Electronic Issuance Upon Conversion,

Not later than three Trading Days after the applicable Conversion Date, or f the Holder requests
the issuance of physical certificate(s), two Trading Days after receipt by the Corporation of the
original certificate(s) representing such shares of Series A Preferred Stock being converted, duly
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endorsed, and the accompanying Notice of Conversion (the “Share Delivery Date”), the
Corporation shall (a) deliver, o cause to be delivered, to the converting Holder a physical
certificate or certificates representing the number of Conversion Shares being acquired upon the
conversion of shares of Series A Preferred Stock (which certificaic or certificates shall not have
any legends on it) or (b) in the case of a DWAC Delivery, electronically transfer such
Conversion Shares by crediting the account of the Holder's prime broker with DTC through its
DWAC system. If in the case of any Notice of Conversion such certificate or certificates are not
delivered to or as directed by or, in the case of a DWAC Delivery, such shares are not
electronically delivered to or as directed by, the applicable Holder by the Share Delivery Date,
the applicable Holder shall be entitled to elect to rescind such Conversion Notice by written
notice to the Corporation at any time on or before s receipt of such certificate or certificates for
Conversion Shares or electronic receipt of such sharcs, as applicable, in which event the
Corporation shall promptly return to such Holder any original Series A Preferred Stock
certificate delivered to the Corporation and such Holder shall promptly return to the Corporation
any Common Stock certificates or otherwise ditect the returm of any shares of Common Stock
delivered to the Holder through the DWAC system, representing the shares of Serics A Preferred
Stock unsuccessfully tendered for conversion to the Corporation.

(i) Obligation Absolute. Subject to Section 6(c) hereof and subject to
Holder's right to rescind a Conversion Notice pursuant to Section 6(c)(i) above, the
Corporation’s obligation to issue and deliver the Conversion Shares upon conversion of Series A
Preferred Stock in accordance with the terms hercof are absolute and unconditional, irrespective
of any action or inaction by a Holder to enforce the same, any waiver or consent with respect 10
any provision hereof, the recovery of any judgment against any Person or any action (o enforce.
the same, or any setof, counterclaim, recoupment, limitation or termination, or any breach or
alleged breach by such Holder or any other Person of any obligation to the Corporation or any
violation or alleged violation of law by such Holder or any other Person, and irrespective of any
other circumstance which might otherwse limit such obligation of the Corporation to such
Holder in connection with the issuance of such Conversion Shares. Subject to Section 6(c) hereof
and subject to a Holder’s right to rescind a Conversion Notice pursuant to Section 6(c)(i) above,
in the event a Holder shall elect to convert any or all of ts Serics A Preferred Stock, the
Corporation may not refuse conversion based on any claim that such Holder or any one
associated or affiliated with such Holder has been engaged in any violation of law, agreement or
for any other reason, unless an injunction from a court, on notice to such Holder, restraining
and/or enjoining conversion of all or part of the Series A Preferred Stock of such Holder shall
have been sought and obtained by the Corporation, and the Corporation posts a surety bond for
the benefit of such Holder in the amount of 150% of the value of the Conversion Shares into
which would be converted the Series A Preferred Stock which is subject to such injunction,
which bond shall remain in effect ntil the completion of arbitration/litigation of the underlying
dispute and the proceeds of which shall be payable (o such Holder to the extent it obtains
judgment. In the absence of such injunction, the Corporation shall, subject to Section 6(c) hereof
and subject to a Holder's right to rescind a Conversion Notice pursuant to Section 6(c)(i) above,
issue Conversion Shares upon a properly noticed conversion. If the Corporation fails to deliver to
a Holder such certificate or certificates, or electronically deliver (or cause ts transfer agent to
electronically deliver) such shares in the case of a DWAC Delivery, pursuant to Section 6(c)(i)
on or prior to the fifth (5th) Trading Day afer the Share Delivery Date applicable to such
conversion (other than a failure caused by incorrect or incomplete information provided by such
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Holder to the Corporation), then, unless the Holder has rescinded the applicable Conversion
Notice pursuant to Section 6(c)(i) above, the Corporation shall pay (as liquidated damages and
ot as a penalty) 1o such Holder an amount payable, at the Corporation’s option, either (a) in
cash or (b) in shares of Common Stock that are valued for these purposes at the Closing Sale
Price on the date of such calculation, in each case equal to the product of (x) the number of
Conversion Shares required to have been issued by the Corporation on such Share Delivery Date,
(y) an amount equal to the Daily Failure Amount and (z) the number of Trading Days actually
Iapsed after such fifth (5th) Trading Day after the Share Delivery Date during which such
certificates have not been delivered, or, in the case of a DWAC Delivery, such shares have not
‘been electronically delivered. Nothing herein shall limit a Holder’s right to pursue actual
damages for the Corporation’s failure to deliver Conversion Shares within the period specified
herein and such Holder shall have the right to pursue all remedies available to it hereunder, at
law or in equity including, without limitation, a decree of specific performance and/or i
provided that Holder shall not receive duplicate damages for the Corporation’s f
deliver Conversion Shares within the period specified herein. The exercise of any such rights
shall not prohibit a Holder from seeking 1o enforce damages pursuant to any other Section hercof
or under applicable law.

(iij)  Compensation for Buy-In on Failure to Timely Deliver Certificates
Upon Conversion. If the Corporation fails to deliver to a Holder the applicable certificate or
certificates or 1o effct a DWAC Delivery, as applicable, by the Share Delivery Date pursuant to
Section 6(c)(i) (other than a failure caused by incorrect or incomplete information provided by
such Holder to the Corporation), and if afler such Share Delivery Date such Holder i required
by its brokerage firm to purchase (in an open market transaction or otherwise), or the Holder's
brokerage firm otherwise purchases, shares of Common Stack to deliver in satisfaction of a sale
by such Holder of the Conversion Shares which such Holder was entitled to receive upon the
conversion relating to such Share Delivery Date (a “Buy-In”), then the Corporation shall (A) pay
in cash to such Holder (in addition to any other remedies available to or elected by such Holder)
the amount by which (x) such Holder's total purchase price (including any brokerage
commissions) for the shares of Common Stock so purchased exceeds (y) the product of (1) the
aggregate number of shares of Common Stock that such Holder was enttled to receive from the
conversion at issue multiplied by (2) the actual sale price at which the sell order giving risc to
such purchase obligation was executed (including any brokerage commissions) and (B) at the
option of such Holder, either reissue (if surrendered) the shares of Series A Preferred Stock equal
10 the number of shares of Series A Preferred Stock submitted for conversion or deliver to such
Holder the number of shares of Common Stock that would have been issucd if the Corporation
had timely complied with its delivery requirements under Section 6(c)(i). For example, ifa
Holder purchases shares of Common Stock having a total purchase price of $11,000 to cover a
Buy-In with respect 10 an attempted conversion of shares of Series A Preferred Stock with
respect to which the actual sale price (including any brokerage commissions) giving rise to such
purchase obligation was a total of $10,000 under clause (A) of the immediately preceding
sentence, the Corporation shall be required to pay such Holder $1,000. The Holder shall provide
the Corporation written notice, within three (3) Trading Days after the occurrence of a Buy-In,
indicating the amounts payable to such Holder in respect of such Buy-In together with applicable
confirmations and other evidence reasonably requested by the Corporation. Nothing hercin shall
limit a Holder's right to pursue any other remedies available to it hereunder, at law or in equity
including, without limitation, a decree of specific performance and/or injunctive relief with
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State of Delaware
Secretasy of State
Division of Corporations
Delivered 02:15 BM 01/11/2006
CERTIFICATE OF INCORPORATION __FILED 01:21 BM 01/11/2006
SRV 060026277 - 4092296 FILE

FIRST: The name of this corporation shall be: BYWATER RESOURCES INC.

SECOND: Its registered office in the State of Delaware is to be located at 2711 Centerville
Road, Suite 400, Wilmington, County of New Castle, Delaware, 19808, The name of ts registered
agent at such address is The Company Corporation.

THIRD: The purpose or purposes of the corporation shall be:

To engage in any lawful act or activity for which corporations may
be organized under the General Corporation Law of Delaware.

FOURTH: The total numiber of shares of stock, which this corporation is authorized to issue,
is One Hundred Million (100,000,000) shares of common stock with $0.0001 par value and Fifty
Million (50,000,000) shares of preferred stock with $0.0001 par value.

FIFTH: The name and address of the incorporator is as follows:

‘The Company Corporation
2711 Centervillc Road

Suite 400

Wilmingion, Delaware 19808

SIXTH: The Board of Directors shall have the power to adopt, amend or repeal the by-laws.

SEVENTH: No director shall be personally lisble to the Corporation or ts stockholders for
‘monetary damages for any breach of fiduciary duty by such director as a director. Notwithstanding
the foregoing sentence, a director shall be liable to the extent provided by applicable law, () for
breach of the director’s duty of Toyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of law,
(iii) pursuant to Section 174 of the Delaware General Corporation Law or (iv) for any transaction
from which the director derived an improper personal benefit. No amendment to or repeal of this
Article Seventh shall apply to or have any effect on the liability or alleged liability of any director
of the Corporation for or with respect to any acts or omissions of such director occurring prior to
such amendment.

IN WITNESS WHEREOF, the undersigned, being the incorporator herein before named, has

executed signed and acknowledged this certificate of incorporation this 11" day of January, 2006
AD.

Assistant Secretary

DE BC DCERTIFICATE OF INCORPORATION - SHORT SPECIMEN 09/00-1 (DESHORT)
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respect to the Corporation’s failure to timely deliver certificates representing sharcs of Common
Stock upon conversion of the shares of Series A Preferred Stock as required pursuant to the
terms hereof; provided, however, that the Holder shall not be entitled to both (i) require the
reissuance of the shares of Series A Preferred Stock submitted for conversion for which such
conversion was not timely honored and (ii) reccive the number of shares of Common Stock that
would have been issued if the Corporation had timely complied with its delivery requirements
under Section 6(c)().

(iv)  Reservation of Shares Issuable Upon Conversion. The

Corporation covenants that it will at all times reserve and keep available out of its authorized and
unissued shares of Common Stock for the sole purpose of issuance upon conversion of the
Series A Preferred Stock, free from preemptive rights or any other actual contingent purchase
ights of Persons other than the Holders of the Series A Preferred Stock, not less than such
aggregate number of shares of the Common Stock as shall be issuable (taking into account the
adjustments of Section 7) upon the conversion of all outstanding shares of Serics A Preferred
Stock. The Corporation covenants tht all shares of Common Stock that shall be so issuable
shall, upon issue, be duly authorized, validly issued, fully paid and nonassessable.

(v)  Fractional Shares. No fractional shares or serip representing
fractional shares of Common Stock shall be issued upon the conversion of the Series A Preferred
Stock. As to any fraction of a share which a Holder would otherwise be entitled to receive upon
such conversion, the Corporation shall at its election, either pay a cash adjustment in respect of
such final fraction in an amount equal to such fraction multiplied by the Conversion Price or
round up to the next whole share.

(vi)  Transfer Taxes. The issuance of certficates for shares of the
Common Stock upon conversion of the Series A Preferred Stock shall be made without charge to
any Holder for any documentary stamp or similar taxes that may be payable in respect of the
issue or delivery of such certificates, provided that the Corporation shall not be required to pay
any tax that may be payable in respect of any transfer involved in the issuance and delivery of
any such certificate upon conversion in a name other than that of the registered Holder(s) of such
shares of Series A Preferred Stock and the Corporation shall not be required to issuc or deliver
such certificates unless or until the Person or Persons requesting the issuance thercof shall have
paid to the Corporation the amount of such tax or shall have established to the satisfaction of the
Corporation that such tax has been paid.

(&) Status as Stockholder. Upon each Conversion Date, (i) the shares of
Series A Preforred Stock being converted shall be deemed converted into shares of Common
Stock and (i) the Holders rights as a holder of such converted shares of Scries A Preferred
Stock shall cease and terminate, excepting only the right to receive certificates for such shares of
Common Stock and to any remedies provided herein or otherwise available at law or in equity to
such Holder because of a failure by the Corporation to comply with the terms of this Cerlificate
of Designation. In all cases, the holder shall retain all of its rights and remedies for the
Corporation’s failure to convert Series A Preferred Stock.
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Section 7. Certain Adjustments.
(2)  Stock Dividends and Stock Splits. If the Corporation, at any time while the

Series A Preferred Stock is outstanding: (A) pays a stock dividend or otherwise makes a
distribution or distributions payable in shares of Common Stock (which, for avoidance of doubt,
shall not include any shares of Common Stock issued by the Corporation upon conversion of
shares of Series A Preferred Stock) with respect to the then outstanding shares of Common
Stock; (B) subdivides outstanding shares of Common Stock into a larger number of shares; or
() combines (including by way of a reverse stock split) outstanding shares of Common Stock
into a smaller number of shares, then the Conversion Price shall be multiplicd by a fraction of
‘which the numerator shall be the number of shares of Common Stock (excluding any treasury
shares of the Corporation) outstanding immediately before such event and of which the
denominator shall be the number of shares of Common Stock outsianding immediately after such
event (excluding any treasury shares of the Corporation). Any adjustment made pursuant to this
Section 7(a) shall become effective immediately after the record date for the determination of
stockholders entitled 10 receive such dividend or distribution and shall become cffective
immediately afier the effective date in the case of a subdivision or combination.

(b)  Fundamental Transaction. If, at any time while the Serics A Preferred
Stock is outstanding, (A) the Corporation effects any merger or consolidation of the Corporation
with or into another Person (other than a merger in which the Corporation is the surviving or
continuing entity and its Common Stock is not exchanged for or converted into other securities,
cash or property), (B) the Corporation effects any sale of all or substanially all of is assets in
one transaction or a series of related transactions, (C) any tender offer or exchange offer
(whether by the Corporation or another Person) is completed pursuant to which all of the
Common Stock is exchanged for or converted into other securiies, cash or property, or (D) the
Corporation effects any reclassification of the Common Stock or any compulsory share exchange
pursuant (other than as a result of a dividend, subdivision or combination covered by Section
7(a) above) to which the Common Stock is effectively converted into or exchanged for other
sccurities, cash or property (in any such case, a “Fundamental Transaction™), then, upon any
subsequent conversion of this Series A Preferred Stock the Holders shall have the right to
receive, in licu of the right o receive Conversion Shares, for each Conversion Shar that would
have been issuable upon such conversion immediately prior to the occurrence of such
Fundamental Transaction, the same kind and amount of securites, cash or property as it would
have been entitled to receive upon the occurrence of such Fundamental Transaction if it had
been, immediately prior to such Fundamental Transaction, the holder of one share of Common
Stock (the “Alternate Consideration®). For purposes of any such subscquent conversion, the
determination of the Conversion Ratio shall be appropriately adjusted to apply to such Altemate
Consideration based on the amount of Alternate Consideration issuable in respect of one share of
‘Common Stock in such Fundamental Transaction, and the Corporation shall adjust the
Conversion Ratio in a reasonable manner reflecting the relative value of any different
components of the Alternate Consideration. If holders of Common Stock are given any choice as
10 the securites, cash or property to be received in a Fundamental Transaction, then the Holders
shall be given the same choice as to the Alternate Consideration it receives upon any conversion
of this Series A Preferred Stock following such Fundamental Transaction. To the extent
necessary to effectuate the foregoing provisions, any successor 1o the Corporation or surviving
entity in such Fundamental Transaction shall file a new Certificate of Designation with the same

10
sa-s72302




image21.jpeg
terms and conditions and issue 10 the Holders new preferred stock consistent with the foregoing
provisions and evidencing the Holders’ right to convert such preferred stock into Altemate
Consideration. The terms of any agreement to which the Corporation is  party and pursuant to
which a Fundamental Transaction is effected shall include terms requiring any such successor or
Surviving entity to comply with the provisions of this Section 7(b) and ensuring that the Series A
Preferred Stock (or any such replacement security) will be similarly adjusted upon any
subsequent transaction analogous to a Fundamental Transaction. The Corporation shall cause to
be delivered to each Holder, at ts last address as it shall appear upon the stock books of the
Corporation, written notice of any Fundamental Transaction at least 20 calendar days prior to the
date on which such Fundamental Transaction is expected to become effective or close.

(c)  Calculations. Al calculations under this Section 7 shall be made to the
nearest cent or the nearest 1/100th of a share, as the case may be. For purposes of this Section 7,
the number of shares of Common Stock deemed to be issued and outstanding as of a given date
shall be the sum of the numiber of shares of Common Stock (excluding any treasury shares of the
Corporation) issued and outstanding.

() Notice to the Holders.

()  Adjustment to Conversion Price. Whenever the Conversion Price
is adjusted pursuant to any provision of this Section 7, the Corporation shall promptly deliver to
each Holder a notice setting forth the Conversion Ratio after such adjustment and setting forth a
brief statement of the facts requiring such adjustment.

(ii)  Other Notices. If (A) the Corporation shall declare a dividend (or
any other distribution in whatever form) on the Common Stock, (B) the Corporation shall declare
a special nonrecurring cash dividend on or a redemption of the Common Stock, (C) the
Corporation shall authorize the grenting to all holders of the Common Stock of rights or warrants
o subscribe for or purchase any shares of capital stock of any class or of any rights, (D) the
approval of any stockholders of the Corporation shall be required in connection with any
reclassification of the Common Stock, any consolidation or merger to which the Corporation is a
party, any sale or transfer of all or substantially all of the assets of the Corporation, of any
compulsory share exchange whereby the Common Stock is converted into other securities, cash
or property or (E) the Corporation shall authorize the voluntary or involuntary dissolution,
liquidation or winding up of the affairs of the Corporation, then, in each case, the Corporation
shall cause to be filed at each office or agency maintained for the purpose of conversion of this
Series A Preferred Stock, and shall cause to be delivered to cach Holder at its last address as it
shall appear upon the stock books of the Corporation, at least 20 calendar days prior to the
applicable record or effective date hereinafter specified, a notice stating (x) the date on which a
record is to be taken for the purpose of such dividend, distribution, redemption, rights or
‘warrants, or if a record is not to be taken, the date as of which the holders of the Common Stock
of record to be entitled to such dividend, distributions, redemption, rights or warrants are to be
determined or (y) the date on which such reclassification, consolidation, merger, sale, transfer or
share exchange s expected to become effective or close, and the date as of which it is expected
that holders of the Common Stock of record shall be entitled to exchange their shares of the
Common Stock for securites, cash or other property deliverable upon such reclassification,
consolidation, merger, sale, transfer or share exchange, provided that the failure to deliver such
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notice or any defect therein or i the delivery thereof shall not affect the validity of the corporate:
action required to be specified in such notice.

Sectio iscellaneous.

(3)  Notices. Any and all notices or other communications or deliveries to be
provided by the Holders hereunder including, without limitation, any Notice of Conversion, shall
be in writing and delivered personally, by facsimile, or sent by a nationally recognized overnight
courier service, addressed to the Corporation, at 601-C East Palomar Street, Chula Vista, CA
91911, or such facsimile number or address as the Corporation may specify for such purposes by
notice to the Holders delivered in accordance with this Section. Any and all notices or other
communications or deliveries 1o be provided by the Corporation hereunder shall be in writing
and delivered personally, by facsimile, or sent by a nationally recognized overnight courier
service addressed to cach Holder at the facsimile number or address of such Holder appearing on
the books of the Corporation, or if no such facsimile number or address appears on the books of
the Corporation, at the principal place of business of such Holder. Any notice or other
communication or deliveries hereunder shall be deemed given and effective on the carliest of

(i) the date of transmission, if such notice or communication is delivered via facsimile at the
facsimile number specified in this Section prior to 5:30 p.m. (New York City time) on any date,
(ii) the date immediately following the date of transmission, if such notice or communication is
delivered via facsimile at the facsimile number specified in this Section between 5:30 p.m. and
11:59 p.m. (New York City time) on any date, (i) the second Business Day following the date
of mailing, if sent by nationally recognized overnight courier service, or (iv) upon actual receipt
by the party to whom such notice is required to be given.

(b) Lost or Mutilated Series A Preferred Stock Certificate. If a Holder's
Series A Preferred Stock certificate shall be mutilated, lost, stolen or destroyed, the Corporation
shall execute and deliver, in exchange and substitution for and upon cancellation of a mutilated
certificate, or in lieu of or in substitution for a lost, stolen or destroyed certificate, a new
certificate for the shares of Series A Preferred Stock so mutilated, lost, stolen or destroyed, but
only upon receipt of evidence of such loss, theft or destruction of such certificate, and of the
ownership thereof, reasonably satisfactory to the Corporation and, in each case, customary and
reasonable indemnity, if requested. Applicants for a new certificate under such circumstances
shall also comply with such other reasonable regulations and procedures and pay such other
reasonable third-party costs as the Corporation may preseribe.

(&) Waiver. Any waiver by the Corporation or a Holder of a breach of any
provision of this Certificate of Designation shall not operate as or be construed to be a waiver of
any other breach of such provision ar of any breach of any other provision of this Certificate of
Designation or a waiver by any other Holders. The failure of the Corporation or a Holder to insist
upon sirict adherence to any term of this Certificate of Designation on one or more occasions
shall not be considered a waiver or deprive that party (or any other Holder) of the right thereafler
o insist upon strict adherence to that term or any other term of this Cerificate of Designation.
Any waiver by the Corporation or a Holder must be in writing.

(&)  Severability. If any provision of this Certificate of Designation is invalid,
illegal or unenforceable, the balance of this Certificate of Designation shall remain in effect, and
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i any provision is inapplicable to any Person or circumstance, it shall nevertheless remain
applicable to all other Persons and circumstances. If it shall be found that any interest or other
amount deemed interest due hereunder violates the applicable law governing usury, the
applicable rate of interest due hercunder shall automatically be lowered to cqual the maximum
rate of interest permitted under applicable law.

(¢)  NextBusiness or Trading Day. Whenever any payment or other
obligation hereunder shall be due on a day other than a Busincss Day or a Trading Day, such
payment shall be made on the next succeeding Business Day or Trading Day, as the case may be.

() Headings. The headings contained herein are for convenience only, do not
constitute a part of this Certficate of Designation and shall not be deemed to limit o affect any
of the provisions hercof.

(¢)  Status of Converted Series A Preferred Stock. If any shares of Series A
Preferred Stock shall be converted o reacquired by the Corporation, such shares shall resume the
status of authorized but unissued shares of preferred stock and shall no longer be designated as
Series A Preferred Stock.
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[ESS WHEREOF, the Corporation has caused this Certificate of Designation
s duly authorized officer this 9th day of December 2011

TRANSDEL PHARMACEUTICALS, INC.

Principal Financial Officer
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ANNEX A
NOTICE OF CONVERSION

(TO BE EXECUTED BY THE REGISTERED HOLDER IN ORDER TO
CONVERT SHARES OF SERIES A PREFERRED STOCK)

The undersigned Holder hereby irrevocably elects to convert the mumiber of shares of Series A Convertible Preferred
Stock indicated below, represented by stock certificate No(s). (the “Proferred Stock
Centificates”), nto shares of common stock, par value $0.001 per share (ihe “Common Stock”), of Transdel
Pharmaceuticals, Inc. a Delaware corporation (the *Corporation"), as ofthe date written below. If securities are to
b issued in the name ofa person othor than the undersigned, the undersigned wil pay all transfer taxes payable with
espect thereto. Capitalized terms utlized but not defined herein shll have the meaning ascribed to such terms in
that certan Certificate of Designation of Preferences, Rights and Limitations of Series A Convertble Preferred
Stock (the “Certificate of Designation’) filed by the Corporation on 2011

Conversion calculations:

Date to Effect Conversion:
Number of shares of Series A Preferred Stock owned prior to Conversion
Number of sharcs of Serics A Preferred Stock to be Convert

Number of shares of Common Stock to be Issued:

Address for delivery of physical certificates:
Or for DWAC Delivery:

DWAC Instructions:

Broker no:
Account no.
[HOLDER]
By:
Name:
Title:
Date:

Al
4572302
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CERTIFICATE OF AMENDMENT OF
CERTIFICATE OF INCORPORATION OF
TRANSDEL PHARMACEUTICALS, INC.

The undersigned, Mark L. Baum, Esq., hereby certifies that:

1. Heis the Secretary of TRANSDEL PHARMACEUTICALS, INC., a Delawarc
corporation (the “Corporation”).

2. The Corporation was originally incorporated under the name Bywater Resources
Inc. and the original Certificate of Incorporation of the Corporation was filed with the Secretary
of State of Delaware on January 11,2006, The Corporation filed with the Delaware Scorctary
of State a Restated Certificate of Incorporation on September 11, 2007, a Certificate of
Ownership on June 20, 2011 and a Certificate of Designation on December 9, 2011,

3. Anticle First of the Amended and Restated Certificate of Incorporation of the
Corporation s amended and restated to read in its entirety as follows:

“The name of this Corporation is Imprimis Pharmaceuticals, Inc.”

4. Article Fourth, Paragraph A of the Amended and Restated Certificate of
Incorporation of the Corporation is amended and restated to read in its entirety as follows:

“The total number of shares of stock that the Corporation shall have authority to
issue is Four Hundred Million (400,000,000). The Classes and aggregate number of
share of each class which the Corporation shall have authority to issue are as follows:

1. Thoo Hundred Ninety-Five Million (395,000,000) sheres of
Common Stock, par value $0.001 per share (the “Common Stock”); and

2. Five Million (5,000,000) shares of Preferred Stock, par value
$0.001 per share (the “Preferred Stock”); and”

5. Aticle Fourth, Paragraph C of the Amended and Restated Cetificate of Incorporation of
the Corporation is amended and restated 1o read in its entirety as follows;

“Upon the effectiveness of this Certificate of Amendment of the Restatcd
Cetificate of Incorporation, cach outstanding eight shares of Common Stock of the
‘Corporation shall be combined and converted into onc (1) sharc of Common Stock, No
sharcholder holding atleast 100 shares prior to the reverse stock spit shall hold less than
100 cormmon shares following the reverse stock split. No fractiona shares shall be.
recorded in the stock ledger of the Corporation as a result of the stock split provided for
above. No fractional shares shall be issued and, in lieu thereof, any holder of less than
one share of Comimon Stock shall be entitled o receive cash for such holder's fractional
share based upon the fair market value of the Common Stack as of the dte this
Certificate of Amendment i filed with the Secretary of State of the Statc of Delaware as
determined by this Corporation’s Board of Directors.”
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6. “This Certificate of Amendment has been duly adopted by the Board of Directors
and stockholders of this Corporation in accordance with Sections 242 and 228 of the General
Corporation Law of the State of Delawar.

7. This Centificate of Amendment shall become effective on February 28, 2012.

IN WITNESS WHEREOF, the uudersg;uns rificate of Amendment

of Certificate of Incorporation on this 25" day

cuted thi

M , BSq,
Sefretary and Chairman of the Board of Directors
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State of Delavars

Secretary of State
Division ations
Delivered 10:16 A4 02/07/2013

CERTIFICATE OF AMENDMENT OF JFILED 10:16 A 02/07/2013
sy Ta014d036 40622
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF i

IMPRIMIS PHARMACEUTICALS, INC.
‘The undersigned, Mark L. Baum, Bsq, hereby certifics that:

L. Heisthe Chief Executive Officer and Secretery of IMPRIMIS PHARMACEUTICALS,
INC, a Delaware corporation (the “Corporation’”).

2. The Corporation was originally incorporated under the name Bywater Resources Tc.
and the original Certificate of Incorporation of ths Corporation was filed with the Secretary of State of
Delaware on January 11, 2006. The Corporation changed its name to Imprimis Pharmaceuticals, Inc.
‘pursuant to a Certificate of Amendment to Certificate of Incorporation filed with the Secretary of State
of Delaware on February 13, 2012 and effective on February 28, 2012, The Corporation filed with the
Delaware Secretary of State an Amended and Restated Certificate of Incorporation on September 11,
2007, a Certificate of Ownership on June 20, 2011, a Certificate of Designation on December 9, 2011
and a Certficate of Amendment on February 13, 2012 (which became offective on February 28, 2012).

3. Atticle Fourth, Paragraph C of the Amended and Restated Certificats of Incorporation
of the Corporation is amended and restated to read in its entirety as follows:

“Upon the effectiveness of this Certificate of Amendment of the Amended and
Restated Certificate of Incorporation, each outstanding five (5) shares of Common
Stock of the Corporation shall be combined and converted into one (1) share of
Conunon Stock. No fractional shares shall be recorded in the stock ledger of the
‘Corporation as a result of the stock split provided for above. No fractional shares shall
be ssued and, i Tiew thereof, any holder of less than one share of Common Stock shall
bo entitled to receive cash for such holder's fractionl share based upon the fair market
value of the Cornmon Stock as of the date this Certificatc of Amendment becomes
effective as determined by this Corporation’s Board of Directors.”

4. This Certificate of Amendment has been duly adopted by the Board of Directors and
stockholders of this Corporation in accordance with Sections 242 and 228 of the General Corporation
Law of the State of Delaware.

5. Thoeffective time of this Certificatc of Amendment of the Amended and Restated
Certificate of Incorporation of the Corporation and the smendment effected hereby shall be 5 :02-PM
EST onfelbruan, 4 >, 2013,

IN WITNESS WHEREOF, the undersigned has excouted this Certificate of Amendment of
Certificate of Incorporation on this ] ay orﬁm,% 2013,

4601340
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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATT(

OF
BYWATER RESOURCES INC.

BYWATER RESOURCES INC.,  corporation organized and existing under the laws
of the State of Delaware (the “Corporation™), hereby certifics as follows:

L

2

‘The name of the Corporation is Bywater Resources Inc.

The date of the filing of the Corporation’s original Certificate of Incorporation
with the Secreary of State was January 11, 2006.

‘This Amended and Restated Certificate of Incorporation has been duly adopted
by the Board of Directors with approval by the Corporation’s stockholders in
accordance with Sections 228, 242 and 245 of the Delaware General
Corporation Law and the Board of Directors, with the stockholders’ approval,
has resolved that the Certificate of Incorporation of the Corporation be deleted
and replaced in its entirety with this Amended and Restated Certificate of
Incorporation.

The text of the Corporation’s Amended and Restated Certificate of
Incorporation is set forth in full on Exhibit A annexed hereto.

IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated
Certificate of Incorporation to be executed on this £™ day of Scptember, 2007.

BYWATER RESOURCES INC.

By: s/ Rolf Harms
Name: Rolf Harms
Title: President

N yatr: Amendodand Resied 9225 1) (3l
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AMENDED AND RESTATED

CERTIFICATE OF INCORPORATION
OF

IMPRIMIS PHARMACEUTICALS, I

IMPRIMIS PHARMACEUTICALS, INC., 2 corporation organized and existing under
and by virtue of the General Corporation Law of the State of Delaware (the “Corporation), docs i
hereby certfy as follows:

1. The name of the Corporation is Imprimis Pharmaceuticals, Inc. The Corporation
was originally incorporated under the name of Bywater Resources lnc. and
changed its name to Imprimis Pharmaceuticals, Inc. pursuant to & Certificate of
Amendment to Certificate of Incorporation filed with the Secretary of State of
Delaware on February 13, 2012 and effective on February 28, 2012,

2. The Corporation's original Certificate of Incorporation was filed with the
Secretary of State of the State of Delaware on January 11, 2006.

3. TheBoard of Dircctors of the Corporation has duly adopted resolutions proposing
to amend and restate the Certificate of Incorporation, and that said amendment
and restatement wes duly adopted in accordance with the provisions of
Sections 242 and 245 of the General Corporation Law of the State of Delaware.
‘This Amended and Restated Certificate of Incorporation amends and restates and
replaces in its entirety the Corporation’s Certificate of Incorporation as in effect
immediately prior to the filing of this Amended and Restated Certificate of
Incorporation.

4. The text of the Corporation’s Amended and Restated Certificate of Incorporation
is hereby restated and further amended to Tead in its entirety as set forth in
Exhibit A attached hereto.

IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated
Certficate of Incorporation to be executed on this 10 day of September, 2014.

MI JHARMACEUTICALS, INC.

By:
Name: Mark L. Baum
Title: Chief Executive Officer
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EXHIBIT A
FIRST: The name of this Corporation is Imprimis Pharmaceuticals, Inc.

SECOND: The address, including street, number, city and county, of the registered
office of the Corporation in the State of Delaware is 615 South DuPont Highway, Dover,
Delaware 19901, County of Kent; and the name of the registered agent of the Corporation in the
State of Delaware at such address s National Corporate Research, Lid.

THIRD: The nature of the business and of the purposes to be conducted and promoted by
the Corporation is to conduct any lawful business, to promote any lawful purpose, and to engage
in any lawful act or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware.

FOURTH:

A The totel number of shares of stock that the Corporation shall have authority to
issue is Ninety Five Million (95,000,000). The classes and aggregate number of shares of cach
class which the Corporation shall have authority to issue are as follows:

1. Ninety Million (90,000,000 shares of Common Stock, par value $0.001 per
share (the “Common Stock”); and

2. Five Million (5,000,000) shares of Preferred Stock, par value $0.001 per share
(the “Preferred Stock); and

B. The Corporation may issue any class of the Preferred Stock in any series. The
Board of Directors shall have authority to establish and designate series, and to fix the number of
shares included in each such series and the variations in the relative rights, preferences and
limitations as between serics, provided that, if the stated dividends and amounts payable on
liquidation are not paid in full, the shares of all series of the same class shall share ratably in the
‘payment of dividends including accumulations, if any, in accordance with the sums which would
be payable on such shares if all dividends were declared and paid in full, and in any distribution
of assets other than by way of dividends in accordance with the sums which would be peyable on
such distribution if all sums payable were discharged in full. Shares of each such series when
issued shall be designated to distinguish the shares of cach series from shares of all other series.

FIFTH: Whenever a compromise or arrangement is proposed between this Corporation
and its creditors or any class of them and/or between this Corporation and its stockholders or any
class of them, any court of equitable jurisdiction within the State of Delaware may, on the
application in 2 summary way of this Corporation or any creditor or stockholder thereof or on the
application of any receiver or receivers appointed for this Corporation under the provisions of
Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or of
any receiver or receivers appointed for this Corporation under the provisions of Section 279 of
Title 8 of the Delaware Code order a meeting of the creditors or class of creditors, and/or of the
stockholders or class of stockholders, of this Corporation, as the case may be, (o be summoned in
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such manner as the said court dircets. If a majority in number representing three-fourths in value
of the creditors or class of creditors, and/or of the stockholders or class of stockholders, of this
Corporation, as the case may be, agree to any compromise o amangement and to any
reorganization of this Corporation as a consequence of such compromise or artangement, the
said compromise or arrangement and the seid reorganization shall, if sanctioned by the court to
which the said application has been made, be binding on all the creditors or class of creditors,
and/or on all the stockholders or class of stockholders, of this Corporation, as the case may be,
and also on this Corporation.

SIXTH: The original Bylaws of the Corporation shall be adopted by the incorporator.
Thereafier, the power to make, alter, or repeal the Bylaws, and to adopt any new Bylaw, shall be
vested in the Board of Directors.

SEVENTH: To the fullest extent that the General Corporation Law of the State of
Delaware, as it exists on the date hereof o as it may hercafter be amended, permits the limitation
or elimintion of the liability of directors, no director of this Corporation shall be personally
liable to this Corporation or its stockholders for monetary damages for breach of fiduciary duty
as a director. Notwithstanding the forcgoing, a director shall be liable to the extent provided by
applicable law: (1) for any breach of the directors’ duty of loyalty to the Corporation o its
stockholders; (2) for acts or omissions not in good faith or which involve intentional misconduct
o a knowing violation of law; (3) under section 174 of the General Corporation Law of the State
of Delaware; or (4) for any transaction from which the director derived any improper personal
benefit. Neither the amendment nor repeal of this Article, nor the adoption of any provision of
this Certificate of Incorporation inconsistent with this Article, shall adversely affect any right or
protection of a director of the Corporation existing at the time of such amendment or repeal.

EIGHTH: The Corporation shall to the fullest extent permitted by Section 145 of the
Genesal Corporation Law of the State of Delaware, as the same may be amended and
supplemented, indemnify any and all persons whom it shall have power to indemnify under said
section from and against any and all of the expenses, liabilities or other matters referred 10 in or
covered by said section. The Corporation shall advance expenses (o the fullest extent permilted
by said section. Such right to indemnification and advencement of cxpeases shall continue s to a
‘person who has ceased to be a director, officer, employee or agent and shall inure to the benefit
of the heirs, executors and administrators of such a person. The indemnification and
advancement of expenses provided for herein shall not be deemed exclusive of any other rights
to which those seeking indemnification or advancement of cxpenses may be eatitled under any
Bylaw, agreement, vote of stockholders or disinterested directors or otherwise.
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SR 201856 - FlkNumber 152296 CERTIFICATE OF AMENDMENT
OF
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

IMPRIMIS PHARMACEUTICALS, INC.

‘The corporation organized and existing under and by virtue of the General Corporation Law of the
State of Delaware does hereby certify:

FIRST: That at 2 meeting of the Board of Directors of Imprimis Pharmaceuticals, Inc. resolutions
were duly adopted setting forth a proposed amendment of the Amended and Restated Certificate of
Incorporation of said corporation, declaring said amendment to be advisable and calling a meeting
of the stockholders of said corporation for consideration thereof. The resolution setting forth the
proposed amendment is as follows:

RESOLVED, that the Amended shd Restated Certificate of Incorporation of this corporation be
amended by changing the Aticle thereof numbered “FOURTEP” so that, as amended, said Article
shall be and read as follows:

FOURTH:

A The total number of shares of stock that the Corporation shall have authority to ssue is
Fifty Five Million (55,000,000). The classes and aggregate number of shares of each class which
the Corporation shall have authority to issue are as follows:

1. Fifty Million (50,000,000 shares of Common Stock, par value $0.001 per share (the
“Common Stock); and

2. Five Million (5,000,000) shares of Preferred Stock, par value $0.001 per share (the
“Preferred Stock).

B. The Corporaion may issue any class of the Preferred Stock in any series. The Board of
Directors shall have authority to establish and designate series, and to fix the number of shares
included in each such serics and the variations in the relative rights, preferences and limitations e
between series, provided that, if the stated dividends and amounts payeble on liquidation are not
paid in full, the shares of all series of the same class shall share ratably in the payment of dividends.
including accumulations, if any, in accordance with the sums which would be payable on such
‘shares if all dividends were declared and paid in full, and in any distribution of assets other than by
way of dividends in accordance with the sums which would be payable on such distribution if all
sums peyable were discharged in full. Shares of cach such series when issued shall be designated to
distinguish the shares of each series from shares of all other series.

SECOND: That thereafter, pursuant to resolution of its Board of Directors, the annual meeting of
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the stockholders of said corporation was duly called and held upon notice in accordance with
Section 222 of the General Corporation Law of the State of Delaware at which meeting the
‘necessary number of shares as required by statute were voted in favor of the amendment.

THIRD: That said amendment was duly adopted in accordance with the provisions of Section 242
of the General Corporation Law of the State of Delaware.

IN WITNESS WHEREOF, said corporation has caused this cétificate to be signed this 10thday

of uly, 2018.
By: d;! ZA

"Authorizéd Officer

Title:

inancial Officer

) ‘Name: Andrew R. Boll
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CERTIFICATE OF AMENDMENT
OF
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
IMPRIMIS PHARMACEUTICALS, INC.

‘The corporation organized and existing under and by virtue of the General Corporation Law of the.
State of Delaware (the “DCGL") does hereby certify:

FIRST: That at a meeting of the Board of Directors of Imprimis Pharmaceuticals, Tnc. resolutions
were duly adopted in accordance with the provisions of Section 242(b)(1) of the DGCL setting
forth a proposed amendment of the Amended and Restated Certificate of Incorporation of said
corporation, declaring said amendment to be advisable and pursuant to the aforementioned section
of the DGCL that no meeting or vote of the stockholders shall be required to adopt an amendment
to the Amended and Restated Certificate of Incorporation that effects only a change to the name of
a corporation. The resolution setting forth the proposed amendment s as follows:

RESOLVED, that the Amended and Restated Certificate of Tncorporation of this corporation be
amended by changing the Article thereof numbered “FIRST” o that, as amended, said Article shall
be and read as follows:

FIRST: The name of this Corporation is Harrow Healt, Inc.

SECOND: That said amendment was duly adopted in accordance with the provisions of
Section 242 of the General Corporation Law of the State of Delaware.

IN WITNESS WHEREOF, said corporation has caused this certficate to be signed this 2.3th day

of December, 2018.
By: M
‘Authorized Officer

Title: Chief Financial Officer

Name: Andrew R. Boll

St of Ddaware
Secntary of Se
Divion of Corpratons
Delvend 020712272018
FILED 0207 M 2272018
SR 20ISKANO9 - FleNumer 492296

e
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SERIES B CUMULATIVE PREFERRED STOCK
oF
HARROW HEALTH, INC.
Pursuant to the Genersl Corporation Law of the State of Delaware

Harrow Health, Tnc., a Delaware corporation (the “Corporation”), hereby cerifies, that pursuant to the
authority expressly vested in the Board of Directors of the Corporation (the “Board" by the Amended and Restated
Certificate of Incorporation of the Corporation (as amended, restated or otherwise modified from time (0 time, the
“Cenificate of Incorporation”), the Board has duly adopted the following resolutions.

RESOLVED, that, pursuant to Artile IV of the Certificate of Incorporation (which authorizes a total of
5,000,000 shares of preferred stock, $0.001 par value per share (the “Preferred Stock")), and the authority vested in
the Board pursuant to Article IV of the Certificae of Incorporation, a serics of Preferred Stock to be known as the
“Scries B Camlative Preferred Stock' be, and it hercby is, created, and that the designation and number of sharcs of
such series, and the voting and other powers, preferences and telative, partcipating, optional or other rights, and the
qualifications, limitations and resrictions thereof are as s forth i the Cerificate of Incorporation and this Certificate
of Designation (as amended, restated or otherwise modified from time to time, this “Certificate of Designation”) as
set forth on Exhibit A hereto,

TN WITNESS WHEREOF, this Certificate of Designation is cxccuted on behalf of the Corporation by its
Chief Financial Officer this 5* day of May, 2021

By: s/ Andrew R. Boll
‘Name: Andrew R. Boll
Tile: Chief Financial Officer

856894
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EXHIBIT A
0
CERTIFICATE OF DESIGNATION
oF
SERIES B CUMULATIVE PREFERRED STOCK
oF
HARROW HEALTH, INC.

Section 1. Deslgnation and Number, The designation of the series of preferred stock shall be Series B Camulative.
Preferred Stock (hercinafter referred to as the “Series B Preferred Stock”). Each share of Series B Preferred Stock
shall be identicalinall espects to every other sharc of Series B Proferred Stock. The number of authorized shares of
Series B Preferred Stock shall be 440,000. Such number may from time to fime be increased (but not in excess of the
fotal mumber of authorized shares of preferred stock) or decreased (but not below the number of shares of Serics B
Preferred Stock then outstanding) by further resolution duly adopted by the Board of Directors of the Corporation or
any duly authorized conmittee of the Board of Directors o the Corporation and by the filing ofa certificate pursuant
to the provisions of the Delaware General Corporation Law stating that such increase or reduction, a the case may
e, has been so autharized. The Corporation shall have the authority to issue fractional shares of Series B Preferred
Stock,

Section 2. Rank. The Series B Preferred Stock will, s o dividend rights and rights upon our liguidation, dissolution
or winding-up, rank (1) senior o al classes or series of our common stock and to al other equity securities issued by
us expressly designated as ranking junior to the Series B Preferred Stock, (2) on parity with any future class or series
of our equity securities expressly designated as ranking on parity with the Series B Preferred Stock (3) junior t0 all
equity securities issued by us with terms specifically providing that those equity securities rank senior (0 the Series B
Preferred Stock with respect to the payment of dividends and the distibution of assets upon our iquidation, dissolution
or winding up; and (4) effectively junior toall our existing and future indebtedness (including indebtedness convertible
into our common stock or preferred stock) and to the indebtedness and other liablites of (ss well as any preferred
eqity interests held by others in) our existing or foure subsidiarie,

Section 3, Dividends.

(s) Subjcct to the preferenial rghts of the hldersof any clss or sercsof capital stock ofthe Corporstion
vanking senor o th Seris B Prefered Stock s o dividend rght, the holders of shares of the Sercs B Preferred
Stockshallbe il 0 teceive, when,u nd fathorized by the Boardof irectorsand declard byth Corporaton,
outof fundslegally availblefo the payment of dividends, cumulatve cash dividends at the at of9.50% pe annum.
of the $25.00 lquidtion prefrence per shae o he Sries  Preferred Stock; provided: howiever,thatfo cach hiry
(30)dy perod ollowing the Originl Tsue Date (1 define below),the ividend rate shal be ncreased inncrements
of fifty (50) basis points, and effective September 30, 2021, the dividend rate shall be set at 12%, and for each thirty
(30) day period thereafter, the dividend rate shall be increased in increments of one hundred (100) basis points except
a5 otherwis lmited by applicsbl faw. Such dividends shal scrue and be cumultiv from and includin the it
date on which any shares of Series B Preferred Stock are issued (the “Qriginal Issue Date"), or, if later, the most recent.
Dividend Payment Date (as defned below) to which dividends have been paid in Tl or declared and the
comesponding Dividend Record Date (as defined below) for determining stockholders entitled to payment thereof has.
passed), and shall be payable quartrly i arrears oneach Dividend Payment Dato, commencing on or sbautJly 15,
2021; provided, however, tht if ny Dividend Paymen Date is not  Business Day (cs defincd below) then the
dividend which would otherwise have been payableonsuch Dividend Payment Dt may be paid, at th Corporation's
aption,on ithr the immedisely preccding Business Day o the next succceding Busincss Day, except that if such
Busincs Day s in the next succeeding calendar year, such payment shall be made on the immediately preceding
Business Day, incach case withthe same force and effct s i paid on such Dividend Payment Due,and no nerest
o additonal dividends or ofher sums shall acrue on the amount 5o payable from such Dividend Payment Date (0
such next succecding Business Day. The amount of any dividend payable on the Serics B Prefered Stock fo amy
period greater or les than  fullDividend Period sha b prorated and computed an th basi of a 360-day year
Conssting o twelve 30-day months. Dividends will b payable fo holders of ecord s they appea i thestockholder
tecords of the Corporaron at the close of business on the appicabe Dividend Record Date. Notwithstanding any
provision o the contary contained heein, cach holder of an ovtstanding shire of Seres B Prferred Stock shll be
entitled o receive a dividend with espect t any Dividend Record Date cqual t the dividend paid with respect o

1843508394
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ach other share of Series B Preferred Stock that is outstanding on such date. “Dividend Record Date” shall mean the
date designated by the Board of Directors for the payment of ividends that is not more than 30 or fewer than 10 days.
prior (o the applicable Dividend Payment Date. “Dividend Payment Date” shall mean the 15 calendar day of
each January, Apeil, July and October commencing on July 13, 2021. “Dividend Period” shall mean the respective.
periods commencing on the 15 day of January, Apri,July and October of each year and ending on and including the
day preceding the firstday of the next succeeding Dividend Period (other than theinitial Dividend Period, which shall
commence on the Original Issue Date and end on but exclude July 15,2021, and other than the Dividend Period during.
which any shares of Series B Preferred Stock shall be redeemed pursuant to Section 5 hereof, which shal end on and
include the day preceding the redemption date with respect {0 the shares of Seics B Preferred Stock being redecmed)

‘The term “Business Day shall mean any day, other than a Saturday or Sunday, that is ncither a legal holiday
nor a day on which banking insttutions in New York City are authorized or required by law, regulation or exccutive
order o close.

(5) Notwithstanding anything contained herein to the contrary, dividends on the Series B Preferred Stock
shall acerue whether or not the Corporation has camings, whether o not there are funds legally available for the
‘payment of such dividends, and whether or not such dividends are authorized or declared.

(c) Except as provided in Section 3(d) or 3(9) below, no dividends shall be declared and paid or declared and
set apart for payment, and no other distribution of cash or other property may be declared and made, directly or
indirectly, on or with respect to any shares of Common Stock or shares of any other class or sics of capital stock of
the Corporation ranking, as to dividends, on parity with or junior o the Series B Preferred Stock for any period, nor
shall any shares of Common Stock or any other shares of any other class orseries of capital stock of the Corporation
ranking, as to payment of dividends and the distibution of assets upon the Corporation’s liquidation, dissolution or
winding up, on parity with or junior to the Series B Preferred Stock be redeemed, purchased or otherwise acquired for
any consideration, nor shall any funds be paid or made available for a sinking fund for the redemption of such shares,
and no other distribution of cash or other property may be made, dirctly or indirectly, on or with respect thereto by
the Corporation, unless full cumulative dividends on the Series B Preferred Stock for all past Dividend Periods shall
have been or contemporancously are (7 declared and paid or ) declared and a sum sufficient for the payment thereof
is setapart for such payment.

(d) Except as provided in Section 3(1) below, when dividends are not paid in fll (or declared and a sum
suffcient for such full payment s not so st apart) on the Serics B Preferted Stock and the shares of any other class
or series of capital stock ranking, as to dividends, on party with the Series B Preferred Stock, alldividends declared
upon the Series B Preferred Stock and each such other clas or seris of capital stock ranking, as to dividends, on
parity with the Serics B Preferred Stock (which, for the avoidance of doubt, shall not include the redemption or
repurchse o shares of any such class or seris) shall be declared pro rata 50 hat the amount of ividends declared
per share of Seris B Prefered Stock and such other lass or seics of capitalsock:shallinall cases bear {0 ach other
the same rtiothat accrucd dividends per share on the Serics B Preferred Stock and such other cass orserics of capital
stock (which shall not nclude any accrual in espect of unpaid dividends on such other class or series of capital stock
forprior Dividend Periods if such other class or seris of capita stock does not have a cmalative dividend) bear fo
cach other. No interest, o sum of money in liew of interest, shall be payable in respect of any dividend payment or
‘payments on the Series B Preferred Stock which may be n arars.

(¢) Holders of shares of Series B Preferred Stock shall not be entiled to any dividend, whether payable in
cash, property or shares of capital stock, in excess of full cumulative dividends on the Series B Preferred Stock as
‘provided hercin, Any dividend payment made on the Serics B Preferred Stock shall first be credited ageinst he carfist
accrued but unpaid dividends due with rospect 1o such shares which remsin payable. Acerued but unpaid dividends.
on the Series B Preferred Stock will accrue a5 of the Dividend Payment Date on which they fistbecome payable,

(0 Notwithstanding the provision of this Section 3 or Scctions 5 or 6 and rogardiess of whether dividends
are puidin ful or declred and a sum suffiient forsuch fll payment s ot sosct apar) o the Seris B Preferred
5

Stock o the shares of any other class or series of capifal stock ranking, a to dividends, on pariy with the Seri
Preferred Stock for any or all Dividend Periods, the Corporation shall not be probibited or limited from (i) pa
dividends on any shares of stock of the Corporation in shares of Common Stock or in shares of any other class or
series of capital stock ranking junior o the Series B Preferred Stock a5 to payment of dividends and the distribution
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of assets upon the Corporation’sliguidation, dissolution and winding up, (i) converting or exchanging any shares of
stock of the Corporation for shares of any other class o seris of capital stock ofthe Corporation ranking junior to the
Series B Preferred Stock as to payment of dividends and the distribution of asets upon the Corporation’s liquidation,
dissolution and winding up, or (i) purchasing or acquiring shares of Series B Preferred Stock pursuant (0 a purchase.
or exchange offer made on the same terms (0 holders of all outstanding shares of Series B Preferred Stock.

Section 4. Liquidation Preference.

(2) Upon any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, before
disribution or payment shall be made to holders of shares of Common Stock or any other class or series of capital
stock of the Corporation ranking, s to rights upon any voluntary or involuntary liquidation, dissolution or winding.
p of the Corporation, junior to the Serics B Preferred Stock, the holders of shares of Series B Preferred Stock shall
be entited o be paid out of the assefs of the Corporation legally available for distribution t0 its stockholders, after
‘payment of or provision for the debs and other liabiltis of the Corporation and any class or series of capital stock of
the Corporation ranking, a t0 rights upon any voluntary or involuntary liquidation, dissolution or winding up of the.
Corporation,senior o the Series B Preferred Stock,  iquidation preference of 25,00 per share, plus an amount equal
to.any acerued and unpaid dividends (whether or not authorized or declared) up o but excluding the date of payment
Inthe event that, upon such voluntary or involuntary liquidation, dssolution or winding up, the avalable assts of the
Corporation are insufficient to pay the full amount of the liquidating dstributions on all outstanding shares of Serics
B Preforred Stock and the corresponding amounts payable on al shares of oher classes or seris of capital stock of
the Corporation ranking. as to ights upon the Corporations iquidaion, dissolutionor winding up, n parity with the
Serics B Preferred Stock in the distribution of assefs, then the holders of the Series B Preferred Stock and each such
other class o series of capital stock ranking, s to rights upon any voluntary o involuntary liquidaion,dissolution or
winding up, on parity with the Series B Preferred Stock shall share ratably in any such distribution of assets in
‘proportion to the fullliguidating distibutions o which they would otherwise be respectively entitled, Written notice:
of any such voluntary or involuntary liquidation, issolution or winding up of the Corporation, stating the payment
date or dates when, and the place or places where, the amounts disributable in such circumstances shall be payable,
shall be given not fewer than 30 or more than 60 days prior 1o the payment date stated therein, to cach record holder
of shares of Series B Preferred Stock at the respective addresses of such holders a the same shall appear on the stock
transfer records of the Corporation. After payment of the full amount of the liquidating distributions to which they are
entitled, the holders of Serics B Preferred Stock will have no right or claim to any of the remaining assets of the
Corporation. The consolidation, merger or conversion of the Corporation with or nto any other corporation, trust or
eniy, or the voluntary sale, lease, transf or conveyance of all or substantially all of the property or business of the
Corporation,shall not be deemed to constitute  iquidation, dissolution or winding up of the Corporation.

(5) I determining whether  distibution (other than upon voluntary or involuntary liquidation), by dividend,
redemption or other acquisition of shares of capitl stock of the Corporation or otherwise, is permitied under the
Delaware General Corporation La, amounts that would be needed, if the Corporation were o be dissalved at the.
time of the distribution, to stisfy the preferential rights upon dissolution of holders of shares of Serics B Preferred
Stock shall not be added to the Corporation’s total isbilitcs.

Section 5. Redemption.

(s) The Corporation, at its option, upon nofice in accordance with Section 5(c), may redee the Serics B
‘Preferted Stock, in whole or in part, at any time or from time to fime, for cash at 4 redemption price of $25.00 per
share, plus, subject o Section 5(d), all acerued and unpaid dividends (whether or not authorized or declared) thereon
up o but notincluding the date fixed for redemption, without interest, o the extent the Corporation has funds legally
available therefor (the “Redemption Right”). I fewer than all of the outstanding shares of Series B Preferred Stock
are 10 be redeemed pursuant to this Section 5(a), the shares of Series B Preferred Stock 1o be redeemed shall be
redeemed pro rata (as nearly as may be practicable without creating fractional shares) or by lot s determined by the
Corporation. Holders of Series B Preferred Stock to be redeemed shall surrender such Series B Preferred Stock at the
place, or in accordance with the book-entry procedures, designated in such notice and shall be entitled to the
redemption price of $25.00 per share and any accrued and unpaid dividends payable upon such redemption following
such surrender. If i) notice of redemption of any shares of Series B Preferred Stock has been given (n the case of a
redemption of the Series B Preferred Stock), (i) the funds necessary for such redemption have been set aside by the.
Corporation for the beneft of the holders of any shares of Series B Preferred Stock o called for redemption, and
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Exhibit A
FIRST: The name of this Corporation is Transdel Pharmaceuticals, Inc.

SECOND: The address, including strect, number, city and county, of the
registered office of the Corporation in the State of Delaware is 615 South DuPont Highway,
Dover, Delaware 19901, County of Kent; and the name of the registered agent of the
Corporation in the State of Delaware at such address is National Corporate Research, Ltd.

THIRD: The nature of the business and of the purposes to be conducted and
promoted by the Corporation is to conduct any lawful business, to promote any lawful purpose,
and to engage in any lawful act or activity for which corporations may be organized under the
General Corporation Law of the State of Delaware.

FOURTH: A. s and Numbers of Shares. The total number of shares of
stock that the Corporation shall have authority to issue is Fifty Five Million (55,000,000). The
Classes and aggregate number of shares of cach class which the Corporation shall have
authority to issue are as follows:

L Fifty Million (50,000,000) shares of Common Stock, par value
$0.001 per share (the “Common Stock”); and

2. Five Million (5,000,000) shares of Preferred Stock, par value
$0.001 per share (the “Preferred Stock™); and

B. Blank Check Powers. The Corporation may issue any class of the Preferred
Stock in any series. The Board of Directors shall have authority to establish and designate
series, and to fix the number of shares included in each such series and the variations in the
relative rights, preferences and limitations as between series, provided that, if the stated
dividends and amounts payable on liquidation are not paid in full, the shares of all series of the
same class shall share ratably in the payment of dividends including accumulations, if any, in
accordance with the sums which would be payable on such shares if all dividends were
declared and paid in full, and in any distribution of assets other than by way of dividends in
accordance with the sums which would be payable on such distribution if all sums payable
were discharged in full. Shares of each such series when issued shall be designated to
distinguish the shares of each series from shares of all other series.

C. Reverse Stock Split. Upon this Amended and Restated Certificate of
Incorporation becoming effective pursuant to the General Corporation Law of the State of
Delaware (the “Effective Time”), cach share of the Corporation’s common stock, $0.001 par
value per share (the “Old Common Stock”), issued and outstanding immediately prior to the
Effective Time, will be automatically reclassified as and converted into 0.4625 of a share of
common stock, $0.001 par value per share, of the Corporation (ihe “New Common Stock”).
Any stock certificate that, immediately prior to the Effective Time, represented shares of the
Old Common Stock will, from and after the Effective Time, automatically and without the,
necessity of presenting the same for exchange, represent the number of shares of the New
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(6) Al shares of the Series B Preferred Stock redeemed or repurchased pursuant to this Section 5, or
otherwise acquired in any other manner by the Corporation, shal be restored to the status of authorized but unissued
shares of Preferred Stock, without designation as to series o class.

Section 6. Vating Rights. Holders of the Series B Preferred Stock shall not have any voting rights
Section 7. No_Conversion_Righs. The shares of Serics B Preferred Stock shall not be convertble into or

exchangeable for any other property or securites of the Corporation or any ofher entity, except as otherwise provided
herein

Section 8. Record Holders. The Corporation and is transfer agent may deem and treat the record holder of any Series
B Preferred Stock as the true and lawful owner thercof for all purposes, and neither the Corporation ot ts transfer
agent shall be affected by any nofice fo the contrary.

Section 9. No Maturity or Sinking Fund. The Series B Preferred Stock has no maturity date, and no sinking fund
has been established for the etiement o redemption of Series B Preferred Stock.

Section 10. Excluslon of Other Rights. The Series B Preferred Stock shall not have any preferences or other righs,
Vofing powers, estrictions, miations as to dividends or other distributions, qualifications or terms or conditions of
redemption other than expressly set forth i the Charter and this Certificate of Designation.

Section 11, Headings of Subivisions. The headings of the various subdivisions hereof are for convenience of
eference only and shal not affect the nterpretation of any of the provisions hereof.

‘Section 12. Severabilty of Provisions.If any preferences or other rights, voting powers, rstrictions, limitations a5
0 dividends orother distrbutions, qualifications orterms or conditions of redemption ofthe Series B Preferred Stock
set forth n this Certificae of Designation are nvalid, unlawful orincapable of being enforced by reason ofany rule of
aw or public policy, all other preferences or other rights, voting powers, estictions, fimitations as o dividends or
other distrbutions, qualifications or terms o conditions of redemption of Series B Preferred Stock set forth in this
Certificate of Designation which can be given effect withou the invalid, unlawful or unenforceable provision thercof
shall, nevertheless, remain in full force and cffect and no proferences or other rights, voting powers, estrictions,
limitations as o dividends or other distributions, qualifications or terms or conditions of redemption of the Series B
Preferred Stock hercin set forth shall be deemed dependent upon any other provision thercof unless so expressed
therein,

Section 13. No Preemptive Rights. No holder of Series B Preferred Stock shall be entitled 10 any preemptiv rights
o subscribe for or acquire any unissued shares of capital stock of the Corpordtion (whether now or hereafter
authorized) or securites of the Corporation canvertibe into or carrying a righ to subseribe to or acquire shares of
capitalstock of the Corporation.
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CERTIFICATE OF AMENDMENT
OF
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
HARROW HEALTH, INC.

“The corporation organized and existing under and by virtue of the General Corporation
Law of the State of Delaware (the “DCGL”) does hereby certify:

FIRST: That at a meeting of the Board of Direstors of Haerow Health, Inc. resolutions were duly
adopted in accordance with the provisions of Scction 242(5)(1) of the DGCL setting forth a
proposed amendment of the Amended and Restated Certificate of Incotporation of said
corporation, declaring said amendment o be advisable and pursuant o the aforementioned section
of the DGCL that no meeting or voe of the stockholders shall be required to adopt an amendment
to the Amended and Restated Certificate of Incorporation that effects only a change to the name
of a corporation. The resolution setting forth the proposed amendment s as follows:

RESOLVED, that the Amended and Restated Centficate of Incorporation of this
corporation be amended by changing the Article thereof numbered “FIRST" so that, as
amended, said Article shall be and read as follows:

FIRST: The name of this Corporation is Harrow, Inc.

SECOND: That said amendment was duly adopted in accordance with the provisions of Section
242 of the General Corporation Law of the State of Delaware.

THIRD: That the cffective time of this certificate and the amendment cffected hereby shall be
12:00 AM, Eastern Time, on September 29, 2023.

IN WITNESS WHEREOF, said corporation has caused this certificate to be signed this
27th day of September, 2023,

Harrow Heglth, Inc.

By:
Androw K Boll

Chief Financial Officer
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Diin of Corporaons
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FILED 118 AM 270
SR ISISOSTS - FlNumber 452296




image42.jpeg
“»
HARROW

5. Our purpose




image4.jpeg
Common Stock as equals the product obtained by multiplying the number of shares of Old
Common Stock represented by such certificate immediately prior to the Effective Time by
04625,

FIFTH: Whenever a compromise or amangement is proposed between this
Corporation and its creditors or any class of them and/or between this Corporation and its
stockholders or any class of them, any court of equitable jurisdiction within the State of
Delaware may, on the application in a summary way of this Corporation or any creditor or
stockholder thereof or on the application of any receiver or receivers appointed for this
Corporation under the provisions of Section 291 of Title 8 of the Delaware Code or on the
application of trustees in dissolution or of any receiver or receivers appointed for this
Corporation under the provisions of Section 279 of Title 8 of the Delaware Code order a
meeting of the creditors or class of creditors, and/or of the stockholders or class of
stockholders, of this Corporation, as the case may be, to be summoned in such manner as the
said court directs. If a majority in number representing three-fourths in value of the creditors
or class of creditors, and/or of the stockholders or class of stockholders, of this Corporation, as
the case may be, agree to any compromise or amangement and to any reorganization of this
Corporation as a consequence of such compromise o arrangement, the said compromisc or
amangement and the said reorganization shall, if sanctioned by the court to which the said
application has been made, be binding on all the creditors or class of creditors, and/or on all
the stockholders or class of stockholders, of this Corporation, as the case may be, and also on
this Corporation.

SIXTH: The original By-Laws of the Corporation shall be adopted by the
incorporator. Thereafter, the power to make, alter, or repeal the By-Laws, and to adopt any
new By-Law, shall be vested in the Board of Dircctors.

SEVENTH: To the fullest extent that the General Corporation Law of the State
of Delaware, s it exists on the date hereof or as it may hereafter be amended, permits the
limitation or elimination of the liability of directors, no director of this Corporation shall be
personally liable to this Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director. Notwithstanding the foregoing, a dircctor shall be liable to the
extent provided by applicable law: (1) for any breach of the dircctors’ duty of loyalty to the
Corporation or its stockholders; (2) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law; (3) under section 174 of the General
Corporation Law of the State of Delaware; or (4) for any transaction from which the director
derived any improper personal benefit. Neither the amendment nor repeal of this Article, nor
the adoption of any provision of this Certificate of Incorporation inconsistent with this Article,
shall adversely affect any right or protection of a director of the Corporation existing at the
time of such amendment or repeal.

EIGHTH: The Corporation shall, to the fullest extent permitted by Section 145
of the General Corporation Law of the State of Delaware, as the same may be amended and
supplemented, indemnify any and all persons whom it shall have power o indemnify under
said section from and against any and all of the expenses, liabilities or other matters referred to
in or covered by said section. The Corporation shall advance expenses to the fullest extent
NBywater: Amended nd Respis9228_1) it
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permitted by said section. Such right to indemnification and advancement of expenses shal)
continue as to a person who has ceased to be a director, officer, employee or agent and shall
inure 1o the benefit of the heirs, exccutors and administrators of such a_person. The
indemnification and advancement of expenses provided for herein shail not be deemed
exclusive of any other rights to which those secking indemnification or advancement of
expenses may be entitled under any By-Law, agreement, vote of stockholders or disintercsted
directors or otherwise.

Amended sd Restted9225 1) (il
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CERTIFICATE OF OWNERSHIP AND MERGER
OF
TRANSDEL PHARMACEUTICALS HOLDINGS, INC.,
2 Nevada corporation
INTO
TRANSDEL PHARMACEUTICALS, INC.,
a Delaware corporation

Pursuant to Title 8, Section 253 of the Delaware General Corporation Law (“DGCL”),
the undersigned, Transdel Pharmaceuticals, Inc. (the “Corporation”), a corporation organized
and existing under the laws of the State of Delaware,

DOES HEREBY CERTIFY:

FIRST: The provisions of the DGCL and the Nevada Revised Statures permit
the merger of a subsidiary corporation organized and existing under the laws of Nevada into a
parent corporation organized and existing under the laws of Delaware.

SECOND: _The Corporation owns one hundsed percent (100%) of the outstanding
shares of Common Stock of Transdel Pharmaceuticals Holdings, Inc. (*Transdel Holdings"), a
corporation incorporated under the laws of the State of Nevada and havin no class of stock
outstanding other than the Common Stock.

‘THIRD: Pursuant to Section 141(f) of the DGCL on June 16, 2011, the
Corporation, by the following resolutions of its Bosrd of Directors, duly adopted esolutions
authorizing the merger of Transdel Holdings into the Corporation:

'WHEREAS, the Corporation is the legal and beneficial owner of all of the
outstanding shares of Common Stock of Transdel Pharmaceuticals Holdings, Inc.
(“Transdel Holdings"); and

WHEREAS, the Common Stock s the only issued and outstanding class of
stock of Transdel Holdings; and

WHEREAS, the Corporation desires to merge Transdel Holdings into the
Corporation pursuant_to provisions of Seetion 253 of the Delaware General
Corporation Law (the “DGCL") and Chapter 924 of the Nevada Revised Starutes;

NOW, THEREFORE, IT IS
RESOLVED, that effective upon the filing of a Certificzte of
Ownership and Merger in substantially the form attached to these resolutions as

‘Exhibit A (the “Certficate of Merger”), or such later date as may be specified in the
Certificate of Merger (the “Effective Time) embodying these resolutions with the
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Secrerary of State of the State of Delaware and the filing of Articles of Merger with the
Secretary of Stat of the State of Nevada in substantially the form attached to these
resolutions as Exhibit B (the "Articles of Merger”), the Corporation will merge
Transdel Holdings with and into the Corporation, which will assume all of the
obligations of the Transdel Holdiags; and be it

FURTHER RESOLVED, that the terms and conditions of the Merger
will be as follows:

1. Merger.

L1 Merger. In accordance with the provisions of this Agreement, the Delaware
General Corporation Law and the Nevads Revised Statutes, Transdel Holdings wil be
merged with and inco the Corporation (the Merger”), the separate existence of Transdel
Holdings will cease and the Corporation will survive the Merger and will continue to be
governed by the laws of the State of Delaware. The Corporation will be, and is sometimes
referred to 25, the “Surviving Corporation.”

1.2, Filing And Effectiveness. ‘The Merger will be effective upon the filing of the
Certificate of Merger (the “Effective Date”).

1.3, Bffect of the Merger. Upon the Effective Date, the separate existence of Transdel
‘Holdings will cease and the Corporation, s the Surviving Corporation, (i) will continue to
possess all of its asets, rights, powers and property as constirued immediately prior to the
Effective Date of the Merger, (i) will be subject to all setions previously taken by irs and
Transdel Holdings’ Board of Directors, (i) wil succeed, without other transfer, to all of the
assets, rights, powers and property of Transdel Holdings in the manner as more fully set forth
in Section 259 of the Delaware General Corporation Law, (iv) will continue to be subject to
all of its debrs, liabilites and obligations s constituted immediately prior to the Effective
Date of the Merger, and (s) will succeed, without other transfe, to all of the debrs, iabiliies
and obligations of Transdel Holdings in the same manner as if Transdel had itself incurred
them, all 25 more fully provided under the applicsble provisions of the Delaware General
Corporation Law and the Nevada Revised Statutes.

2. Charter Documents, Directors And Officers.

2.1, Certificate of Incorporation. The Certificate of Incorporation of the
Corporation as in effect immediately prior to the Effective Date will continue in full force
and effect a5 the Certificate of Incorporation of the Surviving Corporation.

22. Bylaws. The Bylaws of the Corporation as in effect immediately prior to the

Effective Date will continue in full force and effect as the Bylaws of the Surviving
Corporation.

PanmesowOm: 2
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23. Directors And Officers. The directors and officers of the Corporation
immediately prior to the Effective Date will be the directors and officers of the Surviving
Corporation,

3. Manner of Conversion of Stock.

3.1. Transdel Holdings Stock. Upon the Effective Date, each issued and outstanding
shage of Transdel Foldings stock will be canceled by virtue of the Merger and without any
further action by the Corporation or Transdel Holdings, the holder of such shares or any
other person.

32. The Corporation’s Stock. Each issued and outstanding share of the
Corporation’s stock will be unchanged by virrue of the Merger.

FURTHER RESOLVED, that by virtue of the directors executing this written
consent, the Merger is hereby approved; and be it

FURTHER RESOLVED, that the officers of the Corporation are, and each of
them acting individually is, suthorized to () make and execute the Certficate of
Merger seuting forth a copy of these resolutions providing for the merger of Transdel
Holdings into the Corporation on the date of adoption hercof, and to cause the same
10 be filed with the Delaware Secretary of Stat, (i) make and execute the Articles of
Merger and to cause the same to be filed with the Nevada Secretary of State, and (jii) to
do all acts and things, whatsoever, whether within or without the States of Delaware
and Nevada, which may be in any way necessary or appropriate to effect the Merger.

FOURTH: An Agreement of Merger has been approved, adopred, cersified,
executed and acknowledged by the Corporation and Transdel Holdings.

FIFTH:  The Merger will be effeccive upon the filing of the Cerificate of
Ownership and Merger, and the name of the surviving corporation will be Transdel
Pharmaceuticals, Inc., a Delaware corporation.

SIXTH:  The Centficate of Incorporation of the Surviving Corporation shall be
its Certficate of Incorporation.

FIFTH:  The authorized stock and par value of Transdel Holdings prior to the
Merger is 100,000,000 shares at $0.001 par value. Each issued and outstanding share of
Transdel Holdings shall be canceled by vrtue of the Merger and there will be no change to
the authorized capital stock of the Surviving Corporation by virtue of this Merger.

SEVENTH: _The executed Agreement of Merger is on file at 4275 Executive Square,
Suite 230, La Jolla, California 92037, an the office of the Surviving Corporation.
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